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Lakehead Pipe Line Company. Limited Partnership 
Opinion No. 397 

71 FERC ~ 61,338 (1995) 

Opinion No. 397 addressed Lakehead's rates for the shipment 
of crude oil and natural gas llqulds (NGLs) through its system, 
as well as issues concerning Lakehead's conduct of its NGL 
business. 

Regarding rate base issues, Opinion No. 397 concluded that 
trended ¢rlginal cost (TOC), rather than depreciated original 
cost (DOC), is the appropriate form of rate base to use in 
determlnJng Lakehead's rates. The Commission also concluded that 
the Canadian Association had not shown that Lakehead was not 
entitled to a starting rate base as adopted in Opinion No. 154-B. 

Regarding cost of service issues, the Commission concluded 
that its gas and electric test year precedents were not 
controlllng, choosing instead to adopt two test years for the 
fifteen month locked in period. The Commission also found that 
Lakehead is not entitled to an income tax allowance for income 
attributable to limited partnership interests held by 
individuals. Hydrostatic testing costs and rate case expenses 
were included to be amortized over three years, but they will not 
be considered for purposes of indexing in future years. Finally, 
the Commission adopted a three-year average period as 
representative of Lakehead's future oil loss expenses. 

Regarding Lakehead's rate floor, the Commission concluded 
that Lakehead's rates in effect on October 24, 1991 were not 
deemed j11st and reasonable by the Energy Policy Act of 1992, 
because those rates were subject to a complaint of October 13, 
1992, filed by the Canadian Association. However, the Commission 
also concluded that the Canadian Association had not sought 
reparations. Hence, Lakehead's rates were subject to refund down 
to the level of its effective rates on May 2, 1992. 

Regarding natural gas liquids, the Commission concluded that 
Lakehead did not vlolate the ICA at this time by transporting 
NGLs only for shippers who provide their own breakout storage 
tank facilities at Superior, Wisconsin, because no potential 
shipper could make a reasonable request for NGL service, since 
there is no access for those shippers in Canada to the pipeline 
connecting with Lakehead. However, the Commission found that if 
shippers obtain access in Canada to Lakehead, it must ensure that 
their NGLs can move beyond Superior. Moreover, Lakehead may not 
require that NGL shippers provide buffers. If Lakehead is going 
to commingle shipments, it must publish rules regarding the 
quality of NGLs that may be hatched together. 
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~ehead PiPe Line Com~Inw. Limited Partnership 
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Opinion and Order Affirming in Part 
and Modifying in Part Inltlal Decision 
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(Issued June IS, 1995) 

Before Comm/mdoners: Elizabeth Anne Moler, Cha/r; Vicky A. Barley, James J. 
Hoecker, William L. Mammy, and Donald It. Santa, Jr. 

[The Initial Dectsloa, Phase 1, ismmd December 7, 199~, appear8 at 6,5 l ~ .  
I ed,e21 .I 

Appearances 

Stevea H. Brose, Steven Reed, Kelly C Maynard, and Cynthia L. Quarterma~, on 
behalf of Lakehead Pipe Line Company, Limited Partnership 

Roser A. Berliner, Peter Hirst, Robert M. Feic.k, and Wendy Marehu~ on behalf 
of CJmadian Association of Petroleum Producers and Alberta Petroleum Marketing 

Franc/s X Berkeme/er, W'd//am M. Ltnfe, and Robert M. Nemt/fter, on behalf of 
Marysville Fractionation Partnership 

M/chele F. Joy, Roger D. Vi~dliams, Patrick H. Corconta, Paul F. Forshay, Keitb 
R. M c ~  and M/chael T. Mishk/n, on behalf of the Association of 0il Pipelines 

Robert L. Woods, Dona/d W'd//ams, W'd//tm ]. Fmeh//ch, Demm H. Me/v/a, and 
R/chard L. MHes, on behalf of the Staff of the Federal Energy Regulatory Commission 

IOpinio~ No. ~ Text] 

On December 2, 1993, the administrative law judge (ALJ) issued his Initial 
Decision in Phase I of this proceedS, t He concluded that Lakehead Pipe Line 
Company, Limited Partnership's (Lakehead) rates for the shipment of crude oil and 
natural gas liquids (NGLs) through its pipeline system are not just and reasonable and 
that Lakehead further violated the Interstate Commerce Act (ICA) z in conductin s its 
NGLs business. Lakehead, the Commission staff, the Associatim of Oil Pipe Lines 
(AOPL), and the Canadian Association of Petroleum Producers and Alberta Petroleum 
Marketing Commission (Canadian Association) fded briefs on exceptions to the Initial 
Decision. These parties, Marysvil/e Fractionation Partnership (Marysville), and Amoco 
Canada Petroleum Comlxmy, Ltd. (Amoco) -3 filed briefs oppm/ng exceptims. As dis- 
cussed below, the Commission aWwms the Initial Decision in part and modifies the 
Initial Decision in part. 

t L a k e h a d  Pipe Line Co., L.P., 65 FERC 
| 63,~1 (1994). Plum I Invotv~ the k~ked-ln perkxl 
d from May 3, 1992 thrmt~ July 5, 1993. On Octeh~ 
31, 1994, the administrative law judlle issued his 
Initial Dedalon in Phue H d thls l~UCeedinl./atke- 

Pipe ~ Co., L.P, 69 FERC | 6,t,006 (1994). 
On Novumb~ 29, Ig94, the Commission's 0il Pipeline 
Board ar.cqned sad s~sp~ded Lakshesd's 
28, 1994 ~ to b¢ eff~:tive Novemlx~ 30. 1994, 
s~ject to relund. The Oil Pipeline Doard imtituted 
sa Jn~r lp t im.  ~ was ~a~-d pend~ the out- 

tlmc  

come d the ~ In D~ lm N~ 1392-27-000, et 
aL, ~ hml~r im~sdund "mb~ r~s*~-~ P l~  L / ~  
C~. L.P., 6~ FF.XC 162,174 (1994). Ou M s ~  23, 
19~, Lskehead s~xn/ttsd aa d f ~  of ~N~u~m~t af 
Ivnau H eL this proceeding and the Octeh~ I 1994 

* 49 U3.C. app. 1 (I~S). 

3 A m ~ e ' s  ~ marlin to iatwveae eut-d-  
thae aad to file s b r ~  oplmlaf ,nm~Jem/s Uant~L 

¶ 61,  8 
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I. Rate Base 

A. Trended Original Cost 

Prmr to the issuance of Opinion Nm. 154-B* and 154-C, s oil pipelines were entitled 
to earn a return on capital determined by multiplyins the allowed rate-of.return times 
a valuation rate base. 6 The valuation formula "weights odginal cost and reproduction 
cmt according to their relative sizes and then averages them. The result/ns weighted 
mean is then reduced for depreciation. ''7 Opinion No. 154-B adopted net deprec/ated 
trended original cost (TOC) as the appropriate form of rate base to replace the 
valuation rate base. s The Commission adopted TOC over net del~eciated original cost 
(IN3C) because it will help newer pipelines with higher rate bum to compete with older 
pipelines with lower rate bases and will help them compete with other modes of oil 
trampon and so will tend to foster competition generally. The Commmion concluded 
that TOC does that became it mitigates the front-end load problem for new pipelines 
under UOC. 9 The Comminion found that TOC and DOC are essentially the same 
except for their treatment of inflation and that this difference is in • different timing of 
the recovery of the cost of equity capital, when inflation exists, over the life of the 
property. The Commi~ion further concluded that it was crucial that '~t]heoretically, 
TOC results in the same discounted value of the earning stream ss doe, 'untrended' 
original cost. "t° Further, the Commission found that TOC has other advantases by (1) 
coming closer to duplicating pric i~  in unregulated enterpriaes and (2) providing for 
greater intergeneratiomd equity by providing a relatively consistent cost of equity 
capital charge in real terms to ratepayers over the life of the resuhtted property. That 
is so because whim the successive generations of ratepayers will be payins more in 
dollars, they will be peyins in cheaper dollars because of inflation. 

The ALJ here read'ted the Canadian Association's arguments that T0C is inappro- 
priste in Lakehend's circumstances, and he concluded tlmt TOC rather than IX)C is 
justified for Lahehead. The Canadian Assod•tion excepts. It maintains that became 
I,ahehead possesses significant market power, the dominant rationale of T0C of 
promoting competition is not applicable to ~ .  It further submits that T0C will 
unreasonably raise rather than lower Lakehead's rotes as anticipated by Opinion No. 
]54-B. It asserts that this is so became Lakehend's rates were besed un the valuation 
methodology, which fro~t=end loads the recovery of return on equity. It maintains that 
T0C would result in Lakehead's ratepayen payins both the hish~ front~nd load of 
DOC4maed reguhttion It and the hisher back.end load asmciated with TOC. It next 

* W.:lUams P/pe ~ Co., 31 FEitC 161,377 
(1~.5). 

s W.~bms ~ ~ C0.. 33 FE.RC 161.327 
(lgeS). 

6The valuation fm~uJs 8ppears h, WH/JamJ P/pe 
Co., 21 FERC 1 6 1 , ~ 0 ,  at p. 61~96 ~ and 

FaJm~rs O ~  C ~ m d ~ / ~ .  v. FXRC 734 
F~d 14116 at p. 1495 ~ (D.C. Cir. lgQ4), 
demed rob. ~m.,  Wm/smJ P/t~ L ~  C~ v. Fmme~ 
U n i t  Central E~bart~, Inc.. 469 U X  IQ34. 

~ Farmem Ua~m, 734 F2d st  p. 1495 

s Tl~e ~ h u  described TOC M feflows: 

First, "I'O~, just like net deizre~tsd orLItnal cost, 
requ/res the determ~naticu ~ • nemhud (/m~tkm- 
included) rate-of-return on equity that reflects the 
ptpet~'s r t~  ~md it~ cm~pmdin8 c~t ar talmud. 
Next, the ~L toc~  cmnpm~mt ~ that rate-~-retum 

¶ 6 1 , 3 3 8  

is usncm& This t--vw what Kmmmis;s call a 
°'r~l" mte-~-mtmm. The r~l ram-d.retum 
the equhy shmud the ram Mm ykdds the ywdy 
alloNd eq~ty ru~ml~ i~ ddlax~ The Intkt~n fac- 
to¢ tlm~ the equlty rate l~se ylelds the equlty rate 

wdm-ul~ That wrlU~q~ llke dq~uclstl~, is 
wri~ oe ~ ~ the life d tbs frump- 
my. 

~ Pf~e LJae C4x. ,31 FIEi~ | 61.377. at p. 
6 1 ~ 4  (fammCe emitted). See Id. fw aa mustrsUm 
with numbe~ 

9 See/d. st  pp. 6 1 ~ 4 , 8 &  

t° ld. at p. 61~14. 

n The Caaad/~a Amochtt~  staum that L a ~  
bead w u  r~iuhttod m/n8 a vslusUGa rate beJe tad  its 
returns m equity m~e h ~  thlm if DOC r e I U ~ e a  
had I~ml umd~ 

~ h l t e l l w  
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contends that, contrary to Opinion No. 154-B's position, TOC does not produce 
intergenerational equity because Lakehead will overrecover its costs over its life owing 
to its past use of the valuation methodology and because T0C and DOC produce equal 
present value returns only under certain rarely justified assumptions. :z It  also avers 
that those faulty presumptions also underlie the assumption that TOC emulates free. 
market pricing. I t  finally maintains that TOC by resulting in higher rates than DOC in 
later years when production costs are risin~ will tend to promote the premature 
abandonment of Western Canadian production. 

Lakehead responds that "the existing rule is that a pipeline that has market power 
receives 7UC rather than the iighthanded regulation available if it lacks market 

• power. ''ta I t  cites Kuparuk Transpor~t/m Co. t4 in support of its view that T0C 
applies even when the pipeline has a transportation monopoly. It  further replies that 
the Canadian Association argument regarding premature abandonment of We~em 
Canadian oil reserves is speculative and discriminates against domestic production. 

The Commission concludes that  TOC, rather than DOC, is the appropriate form of 
rate base to use in determining the reasonableness of Lakehesd's rates. "l%e Canadian 
Araoclation misapprehends both the rationale for TOC and the way that TOC will 
operate as compared to DOC. First, the Commission adopted TOC to stimulate future 
competition. It  did not adopt TOC only for competitive markets. Rather, the Commis- 
sion's policy for competitive markets is that pipelines that estsblish that they lack 
significant market power are entitled to msrket.based rates in the relevant markets. Is 

Second, the Canadian Amoclation is incorrect in its premise that TOC will raise 
rather than lower Lakehead*s rates because, under valuation, equity return was front- 
end loaded. This is so because the Commission adopted TOC as a modern, viable 
precedent to' replace va]untion. Hence, the aPlX~priute COmlXU'is(m is between TOC 
and DOC ns they affect Lakehead% rates under its present rate base without regard to 
the use of the valuation rate hase in the past. In that light, TOC will produce lower 
rates than DOC in TOC's early years because under TOC the inflation component of 
the equity return is capitalized into rate base rather than recovered in the return 
allowance. 

Third, the Commission adheres to its prior p~ition that over time there is no 
essential difference between TOC and DOC and that the only difference is in the 
timing of the recovery of the cost of equity capital. 16 Further, the Commisaion 
continues to believe that a present value analysis is an appropriate way to compare 
future era'n/rigs under TOC and DOC and that it is crucial that the present value of 
future earnings under TOC and DOC are the same. ~ The Canadian Associatim's 
criticism of the asaumptions underlying the production of equal discounted value 
em~dnS streams (present vslue) under TOC and DOC is that the mmumptiom i re  rarely 
justified. It  points to the assumptions of s static rate ~ (one with no additions or 

t3 ~ / J ~ f l t  Tht  I~e~mlt vadt~t d future em~dap 
on u i n ~ t  Is determine~ by factorial In tim 
~ value o( mmey tb:oulh dae0untinl at  an appqu- 
pflate rate o( i n t ~  

Ut Brief Opposin I R, xceptiocut at p. IS. 

14 S$ ]L~'~C 1 61,122 (1991). 

Is R ~ l a m  toOll P i p e l ~  Rqula t io~  purs~ut  
to Enemy P ~ y  Kct, ~'de~ N~ $61, ~ F~L ~ .  

(Nov~mlx~ 4, 1993), FE, RC ~tut~s ~n~ 

Flll~ Rel~tS 

~a,  Order Nc~ 56Z.A. ~ 7ecL i ~ .  4 0 ~  ( ~ p ~  S, 

(1991) e~l ~ ~P~pe ZJ~ C~. '~  FY.RC 
| 61.Z36 (19~4). 'l%e~ la thus no r eu~  to sdd~m the 
~ m  d wbetl~ Lakehe~ fa a n ~ l  monopoly ~ 
pw~m* and e ~ ' ~ m  ,~p~ficant mL, k~ power. 

m ~  131 at p. 8. 

o M. lu~d Kv. 13.,,,,,,,,,,,,,,,,% 

,lex,  
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retirements), constant straisht line depreciation, constant sales volumes, and inflation 
rates and other expenses which are either constant o¢/ncreue only by the annual rate 
of inflation over the life of the project. The ~ . ~ o n  rejects the Canadian Associa- 
tion's criticism. 

I t  is necessary to use assumptions in order to perform a present value analysis. 
Further, it is self-evident that it is difficult to predict the future with respect to the 
various assumptions underlying a present value analysis. Hence, it is typical and 
reasonable to use constant assumptions. It  b true that, as with any comparison of 
investments, assumptions underlying the analyuh may prove to be different from 
reality. However, a present value comparison is nonetheless an appropriate approach 
because whether future changes work to the advantaSe or disadvantage of a compsny 
under TOC or IX)C is uncertain as that depends o~ the nature and timing of the 
changes, m Indeed, this b true for ratemaking in general because the test year method 
assumes a rate of inflation, volumes, and expenses which may or may not prove 
accurate. Last, the Canadian Anociation has not sulgp~ted other assumptions or an 
alternative method for compartn s TOC and DOC. Nor did the Canadian Association 
present any argument (other than its invalid valustiou srsument discussed above) to 
suggest that TOC will result in a higher present value of earninss than DOC. 

Fourth, the Commission continues to believe that TOC will provide for better 
intergenerational equity by providing a relatively cmzd~ent cmt of equity capita] 
charge in real terms to ratepayers over the life of the property. 19 F~I~ ratepayers will 
pay more in dollars, but will be p~yins in cheaper dollars owins to inflation. As 
discussed above, the Canadian ~tion's arsuments about past cost recoveries 
under valuation are irrelevant, and its arguments about the premises underlying the 
presem value analysis are invalid. This also erodes its coutention that TOC does not 
better emuLste free-market pricing, z° 

Last, the Commi~on sees no resaoa to reject TOC for Lakehead on the sround 
that iz will tend to promote the premature abandonment of Western Canadian 
production because of higher transportation rates and lower net~ to producers in 
later ~urs.  The Canadian Association's allesation of a mere tendency is not adequate 
to support even a prediction that TOC will promote abandonment of Western Cana- 
dian production. As the ALl found, the "Lakehead system . . .  transports oil from a 
variety of fields, some newer than others. 'a~ I t  serves an entire supply basin rather 
than & limited number of l~xiuctioa fields. In addition, assuming that in general oil 
product/on costa increase over time, there are other factors that affect producer net- 
backs, such as projected crude oil prices and projectio~ of production costs and 
production pro/des for Lakehead's shippers. ~ ~ Canadian Assoc/atioa has not pro- 
vided any of ~ projection. Last, "in real m c  terms, TO(: tends to levelize 
[rates|over time, which means that current aad future producenbear the same relative 
cost burdens.'" To conclude, the Canadian AJBociatioa has presented no more than a 
mere pc~ibility of the curbing of producti~, which ~, not a suf/'~iemt reas~  for 
denying TOC. In any event, where the discoural~g of oil production is of sufficient 

m For e.,u~p~, If In the secoDd y u r  the iaf laU~ 
rate d, c l /n~ from the ~ rata, TOC 
p n x l ~  a ~ , ,w  ~ e , , a  vahm ~u,a ~ a t / x e d k ' t ~  

StF.L 1~1 at p. 10. 

" T O C  betUer mulates free-suu'Met ~ by 
p,oductaS ~ nominal n m ~ ,  and ~ 
XX~ ~n a plpellae'm lau~ ~en aad by m d ~  rote 

ISI, 61 

I ~  ~ y ~  b l d  on an ,qi31p~'ta~ laflaUoe 
l e d ~  ~ r  1~1 ~ 1~ 9. 

Ze 65 ]FE2C | 63,012, st  p. 65,134. 

R F ~  131 i t  p. !~  
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concern, other approaches are available, such as the retentien of TOC, coupled with a 
plant cost recovery method that front-end loads the recovery of plant cost. z* 

B. S t a r ~  Rate Base 

In Opinion No. 154-B, the Commission adopted a starting or transition rate base 
in dollars for existing plant in order to "bridge the transition from valuation to TOC. ' '~ 
The starting rate base consists of the sum of a pipeline's debt ratio times book net 
depreciated original cost and the equity ratio times the reproduction cost portion of the 
valuation rate base depreciated by the same percentase ss the book orisinal cost rate 
base has been depreciated, z6 Opinion No. 154-B stated that the formula was "fair in 
view of pipeline investor reliance on a rate base which has been adjusted for infla- 
tion, ' '~  and that it would "more closely approximate the TOC rate base that would 
have existed had the [Interstate Commerce Commission] not written-up debt [in the 
valuation formula] and will ensure that the equity holder does not benefit from the 
wr/te-up of debt Financed assets. ''as However, the Comm/u/on also stated that a 
participant in an oil pipeline rate case may attempt to prove that a particular pipeline 
is not entitled to the starting rate base. In Opinion No. 154-C, the Commission stated 
that "Opinion No. 154-B permitted participants challenging the starting rate base to 
prove that investors had not relied upon the previom rate base method. ' '~  The 
Commission added that evidence of earnings in past years bisher than those allowed 
under valuation is "one avenue for participants to pursue in showing that a pipeline 
was not relying on future earnings under the valuation methodology. ''~° Such a showing 
would "require the pipeline to come forward with evidence of its reliance. ''31 

The ALJ rejected the Canadian Association's argument that Lakebead is not 
entitled to a starting rate base. He first found that the Canadian Association had 
proved that Lakehead's ~ year earninss were higher than those (eight percent) 
allowed under valuation. He then concluded that Lakehexd had nonetheless success- 
fully proved long-term investor reliance on valuation. He stated: 

In l~ht  of IPL's [Lakehexd's parent, Interprovincial Pipe Line, Inc.] awareness of 
the reg~atory standards applied to Lakehexd, Lakehead's long.term use of valua- 
tion and the Commission's and ICC's examinations of Lakehead's rates without a 
finding that its use of valuation was unjust and unreasoozble, Lakehead proved 
that IPL reasonably relied on Lakehead's use of valuation unto 1983. ~ 

Lakehead maintains that the A L l  erred in stating that the Canadian Association 
proved that Lakehead's actual returns for certain years between 1983 and 1990 
exceeded eight percent on valuation because of several errors in the evidence support- 
in~ that conclusion. I t  further argues that, even if accurate, the evidence was irrelevant 
because the pertinent period is prior to the adoption of the startins rate base in June 

z, .E~. £ u p m ~  7~zspor~ t /m C~, 55 FERC 
161,127. st  pp. 61~80.Sl (lg91). CI%e Commimkm 
permitted, oa" q r m m e m  ot the ~ the um d 
tlmJt~-tl~o~l~put d~x~--~tion ~ tlM~e m • 
Umlted number of fields. 

~ Id. at p. 61~33. 

t The formula is: 

S R B .  0(1~)  + R(e). 

When~ 

SRB. starting rate bue 

0. b~k ne~ dep~-iated orisinal cast 

m t c  ~wwt.  

e - m ~  d equ l~  ~ mrs] c s p i ~ l ~ n  

431  FERC 1 61,377, at p. 61JI3& 

z l d  

~ 33 FERC | 61,327, at p. 61,641o 

s0Id 

3z/d. 

65 FE~C 16S,021, at p. 65,136. 

161,3,W 
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1985, not after. I t  adds that, even if the returns for 1983-1985 are accurate, they 
cannot be taken as proving lack of investor reliance on valuation because, at that time, 
its earnings were governed by Opinion No. 154. I t  further submits that the Canadian 
Association was unable to show excessive returns during the period prior to Opinion No. 
154. I t  concludes that the Canadian Association's argument should be dismissed for a 
failure to carry its threshold burden of proof. 

The Canadian  mocintion maintains that the ALJ erred in his undermmding of 
what Opinion No. 154-B meant by reliance and in finding that Lakehead's investors 
did rely on valuation. The Canadian Association submits that reliance "consists of a 
commitment of capital that is dependent oe the future recovery of deferred earning, ' '~  
and not on the ALJ's factors quoted above. It  adds that the reliance rationale as 
defined by the ALJ was specifically rejected in Farmers Unkm, which also prohibited 
investor reliance in any sense from justifying the starting rate base. Next, it asserts 
that Lakehead's investors have not relied on the valuation methedolo~,'s deferred 
earninSs in the sense of a specific dependence on valuation for realization of an 
expected benefit rather than reliance in the sense of mere expectation crested by the 
use of valuation. In support, it refers to Opinion No. 154-C, where the Commission 
stated that "evidence of such earninss [higher than allowed under valuation] . . .  is 
clearly one avenue for lxtrticipants to pursue in showins that a pipeline was not relying 
on future earnings under the valuation methodeiogy. ' ' u  I t  further maintains that the 
ALJ's standards are so univeml that they render the reliance exceptions mesninslm. 
It  concludes here that "the 'reliance' that Lakehead must maintain in order to receive 
|a startins rate basel is a commitment of capital under circumstances in which 
realization of full return is dependent on the deferred earnin~ provided by [the] 
valuation rate base. ''s5 

The Canadian Asmciation then assffts that .L~-hea. d's excessive earnings show 
that there was no reliance. I t  refers to L~kehead'l historic returns on invested equity of 
approximately 50 percent, to its earnipp of approximately 25 percent on the inflated 
equity component of the valuation ~ base, and to em-uinp of 7 to 10 percent on the 
valuation rate base as indicating no reliance on deferred future exrninp. I t  emphasises 
the hb~dc  returns in exce~ of 50 percent ~ equity as s i~n~an t l y  exceedi~ the 
returns that 12tkchead would have been entitled to under erisinal cost and even these i t  
was presumably entitled to under valuatkm. Last, it arllues that  Imkebesd has 
allegedly had a tran~tion in the seven years it has had to restructure its investments. 

Lakchesd responds that the Canadian Assoelation has misappfied Farmers Un/on, 
which only told the Commission that it need not cem/der reliance, not that it could not 
consider reliance. I t  further reslXmde that starting rate bases are appropriate as a 
general matter and not as • narrow exception available ealy under special circum- 
stances. I t  next states that  it disagrees with the  Canadian Asmcintion'8 defin/t/on of 
reliance as dependence on deferred eaminlls rather than the expectation of continued 
benefits from valuation, which was what investors assumed. I t  adds that, under either 
defin/tion, Lakehead's investors relied on and expected the continuation of valuatim or 
some rece~nition of current value in rate base in making their well-informed invest- 
ment decisions. 

n Brief on Exteptlons a t  p. $ !. 

~* ld .  s t  p. 6,2, quat/ns', 33 FERC | 61~q27, a t  p. 
61~41.  

¶ 6 X , 3 3 8  

Id..m~ p. 64. 

F m  I m q f f ~  
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Lakehead further submits that its investors were deferring carninss under valua- 
tion and, therefore, depended on recovering those carninss at a later date. It maintains 
that deferred esrning are inherent under the valuation methedolosy because valuation 
automatically stores a portion of the company's earnings in rate base. Lakehead 
further responds that it did not earn excessive earninss as arsued by the Canadian 
Association, whose numbers , re  irrelevant and do not pertain to the period prior to the 
issuance of Opinion No. 154-B on June 28, 1985. I t  adds that the Canadian Association 
is essentially arguing that the Commission should make up for allesedly inflated 
returns in the past by denying Lskehead the starting rate base today and that this 
action would constitute the purest form of impermissible retroactive ratemaking, since 
its sole p ~  would be to affect the evaluation of rates for a subsequent period. It  
adds that the fact its rates were in effect without change from 1983 to 1992 virtually 
provides a finding that those rates did not generate excessive returns because they are 
presumptively fair and reasonable and, more important, were deemed just and reasona- 
ble by the Energy Policy Act of 199"2. 

Lakehead next attacks the Canadian Association's analysh of its r e t ~ p p r o x -  
imately 50 percent on invested equity, 25 percent on the "inflated" equity component 
of the vsluatlon rate base, and 7 to 10 percent on the valuation rate base. Lakehend 
maintains that the 2.5 percent return on the equity component of the valuation rate 
base is not supported by the record but was obtained from withdrawn orisinal exhibit 
2~0) 6 I t  adds that the revised exhibit 220 contains many flaws but, in any event, 
r e t u r n s  be tween  7.05 a n d  9 .8  pe rcen t  on v a l u a t i o n  do not  p rove  ra tes  f a r  in excess of 
the eisht percent valuation standard. It  further submits, with respect to the 50 percent 
earnings on invested equity that  any calcuktion of re tur~  from an accounting 
standpoint is completely irrelevant. 

This is the Commimon's first opportunity to address the stanins rate base issue 
since the issuance of Opinion Nes. 154-B and 154-C. First, Lakehead is presumptively 
entitled to the startins rate brae adopted in Opinion No. 154-B for the reasons there 
given. Hence, the burden was on the Canadian Association to rebut that presumption 
and thus shift the burden of proof to Lakehead to justify its entitlement to a startins 
rate base. The Comminion's approach will not result in retroactive ratemakJn$ if a 
starting rate Imse u adopted in Opinion No. 154-B is denied, because there is no rtsht 
to a particular rate bose. ~ Nor does the fact that Lakehend's rates were in effect from 
1983 to 1992 provide any sort of presumption with respect to its entitlement to • 
startin8 rate base became throe rotes were not adjudicated. In addithm, the Enersy 
Policy Act of 1992, in deemins rates just and reasonable, did not adopt startins just 
and reasonable rate b u m  for pipelines in connection with challenps to rates to be 
adjudicated under the suidelines of Opinion No. 154-B. 

The CmnmisMon will now address the Canadian Amciation% challenp to Lake- 
bead's *tartinS rate bsm. Opinion No. 154-C set forth u one avenm for Idmwing no 
relisnc* on future carntn~ under a vzluatioo rate base, the existence of esrnin~ in 
p ~  years higher than thou allowed under valuation. ~ Commiadoa qrees with 
Lakehend that the Canadian Ammclation h u  not met lU burden under that avenue, a° 
This is because Lakehead's actual earnings on valuation of 9.3 percent in lg03 and 9~ 

m 

u L~eZmd'e mc~a to ~ d m ~ m d  i~r- 

ucel~ms ;" clsaled and lu alu~nadv, f~  u-re to 

FL"m~n Unla~ IZ at p. 1517. 

Flmo n . lnm 

i The C4umclhm Amm~tka ~ melnudne t l ~  
LJkehmd'. r~m fll~l w u  mede bec~m d ~e Id~w 
flnsac~ d~mUm, u u m d  I~ ] r ~ e ~ d  ,.,Ira it 
wu z ~ - t v n d  f~m j c : ~ m ~ a  w a Ualucl I~rt- 
ner~p. The C ~ U J n  Meoc~.~a ~avm. ~ 

q t11,. 18 
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percent in 1 ~ 4  are not so much higher than allowed eaminss of eight percent so as to 
rebut the presumption of entitlement to • starting rate bese. 39 In addition, the 
Commission does not find relevant the data about Lakehead's earnings on its equity 
capital. This is became that data is ~ more than the esrnin~ on valuation 
adjusted to reflect em-nin~ from an accounting standpoint as earnings on equity 
capital. This data thus provides no 8dditionsl pertinent information beyond that 
provided by e~m~Ss on wlu~tion. To conclude, the Canadian Association has not 
shown that Lakehead is not entitled to a start/ha rate base. 

Lakchead also claims that, under the Agreement between the Government of the 
United States and the Government of Canada Concerning Tramh Pipelines ("Transit 
Pipeline Treaty"), 'o it, as • transit pipeline, must be subject to the same Opin/on No. 
154-B methodolosy •pplied to all other United States oil pipelines, It  refers to Article 
IV of the Transit Pipeline Tr~ty ,  which provides that • transit pipeline will be 
"subject to regulations by the approprinte sovernmontal authorities having jurisdiction 
over such Transit Pipeline in the same manner as for any other pipelines., with 
respect to . . .  rates, tolls, tariffs, and financial resulatiuns reistinS to pipelines . . . .  " and  
that: "All regulations imposed under Pe~graph 1 [quoted •bove] shall be just and 
reasonable, and ~ ~ways, under s~bstan~a//.v sim//nr circumstances ~b respect to 
allhvdrocarbam mumuittedin s/m/lar p/pe/ines, other than intra-provincial and intra- 
state pipelines, be •pp~..d equaU~ to a//pemms a~f in the same manner. ' ' I  Lakehesd 
is correct that the C o m m i s ~  must •pply its Opinion No. I.M-B methodolo~ in the 
wme manner for all oil pipelines. However, the Opinion No. 154-B mcthodolo~ 
includes the right to challense the starting rate base of all oil pipelines. Hence, the 
Commim'on is applying it equally and in the same manner to all o/I pipelines. 42 

TT Cost of Service humes 

/L Test Y ~ r  

As stated •hove, the present case involves Lakehead's rates for the locked-in 
period from May 3, 1992 through July 5, 1993. The ALJ adopted two test year periods. 
The first is the year 1992 for Lakchead's rates from May 3, 1992 throush December 31, 
1992. The second is April I, 1992 through March 31, 1993. for Lakehead's rates from 
January I, 1993 through July 5, 1993. The ALJ concluded that the Canadian Auocis- 
t/on did not provide "any reason why Lakebesd's p~pesod test period and throughput 
for the locked-in period January I, 19~3 thronsh July 5, 1993 are not just and 
reasonable ' ' u  and added that~ 

The April I, 1992 thronsh March 31, 1993 data "is representative of the mast 
current period that  the rates have been in effect when the stipuiation was 

(Footnote  Coe t lnued)  

tha t  a retm-n b ~ e d  on the  Opbtlon N ~  15,I-B method 
b, in effect, an  ~ ~ q u i s i b o s  "ad jumaaL In  
8h~t ,  Lakebesd'a  motlve for filln8 f w  a rate  incn~ae  
b d no m~mem, to wbslbm" i t  18 ra t i f ied  to tha t  
~ ' e s w  under the j u u  Q d  ~ m m d L ~  ~ -  
cimlh~ i u  ~Ut|maent to s s to~ ln |  into imm whkh is 
not. In say way, tm scquisitkm ~ l~s tmlmL Rathe,  i t  
rusults from th8 ahlft h u m  a va lua tkm rate  barn to a 
TOC ~ato i ~ m .  Last~ Lakehead h u  not  s o q h t  an  
acquisition u l j u s t ~ t  in  connection wi th  i ts  rmt r t~-  
t u r i n s  

~ There is thus no need to detsrm/ne whether the 
Csnsdtan Am)ciation's csk-ulatlo~ are ~ t e  as 
clsimed t~  ~ In  addit/~m~ L~l~dmd' .  u r n -  

1 6 1 , 3 3 8  

l ass  ou v s h m t i ~  b ~ m  lgL5 throush  1 ~ 0  u ~ t  actu- 
s g y  Jow~ and  r u 4 e  h u m  8.9  percent  (1985) to 7 . ~  
peszent  (1990). ~ YP.ltC 5 6 3 , ~ 1 ,  - ,  ix ~ , 1 3 S .  

40 T IA S  No. 8720, ~ t  U J . T .  7449. 

4! 28 u~q.T, at PO. 7454-55 (empdsss/s provided 
by I.tbbMd). 

e Of couno,  the T m m / t  Pipeibm Trea ty  s/mi- 
hsrly dose net  p e t v u t  c h a a m q w  to L s l m h m d ' s  rate8 
becawo olt o t h ~  i sem~ inch  u iLs Jncume toz aUow- 
ance, d b c m m d  imps.  

63 FF.~C T f l3 , r ° l ,  a t  p. 65,131. 

Fede,li Ene,1ff Ouldellnee 
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developed. Since throughput was lower and operating expenses were higher during 
this period than during the year 1992, it is appropriate that the more recent rates 
reflect this more recent data. '~4 

He further stated that "Lakehead's use of different data to evaluate rates for separate 
periods is not per se unjust and unrmtsonable. 'qs 

The Canad/an Association excepts. I t  maintains that the ALJ has not justified the 
use of pest test year data under Commission precedent ~5 and that the ALJ's throughput 
and expense rationale provides no basis for using data after 1992. 47 It  subm/ts that the 
ALJ's reliance on Kuper~ is misplaced in that  it involved a radical increase in 
throughput from 85 million bbl to over I00 million bbl and a choice of a bese or test 
year; not use of data outside of the test year. 48 

Lahehead responds that  the Canadian Association has relied on the erroneous 
premise that  the Commission's gas and electric test year standards apply to oil 
pipelines and, that, rather than creating a moving target, the me of 1993 data ensured 
that the most accurate available data was used, and that this comports with the 
Commission Kul~truk decimon. 

The Commission concludes that it was appropriate in this case for the ALl to use 
two test years. First, at the time of the Initial Decision, the Commission had no policy 
with respect to oil pipeline test years. 49 Second, the Commission's gas and public utility 
precedents were not controlling. In fact, they could p~duce different test years, s° The 
ALI's task was to fashion an appropriate test year appronch for this proceeding. "l~nird, 
the ALJ did not use data outside the test year. Rather, he used two test years. Fourth, 
the ALJ's use of April I, 1992 through March 31, 1993 data was reasonable because 
that  was the most accurate data available. The Canadian Association's complaint is 
that  it does not like the result produced by that data. I t  does not question the data's 
accuracy. Hence, it has not been harmed in presenting its case. 

B. 

1. T~ur Expense 

In determining a pipeline's cost-of-service, the Commission includes an allowance 
for state and federal income taxes based on corporate income tax rates. This ensures 
that  the pipeline will have the opportunity to earn its allowed after tax return on 
equity. Lakehesd, however, is a limited partnership, which does not imy income taxu. 
Rather, the taxes are paid by the partnership's partners. The ALl concluded that, 
nonetheleu, Lakehead is entitled to a tax allowance based on the corporate income tax 
rate. He relied on several Commission precedents to that effect, sl and he rejected the 
Canadian Association's contention that tha~  cases are d i s t in~ i sh~ le  because Lake- 
head's unitholders (holders of limited partnership interests) indude individual inves- 
tors, as well as corporate partners. 

,4 Id., quotins Ez. 125 st  p. 4. The st/pulation 
w u  betuqeml ~ 8JJtd the ~ staff. 

.s Id., clti~, Kupar~  ~ t i o n  Co., 55 
FERC | 61,122, at p. 61,383 (1991). 

C . /~ ' ,  Psch~ G u  & F2ectrk C~, 5.3 FERC 
| 61,146, at p. 61,520 (199~). 

u Ci th~  Arkslmu Lo~gtmt G ~  Co., 22 FERC 
| 61,125 (1963). 

48 SS FERC | 61,122, at p. 61,383 n.93. 

~ q C  b p o m  

° The C ~ u n / J m  h u  now 8dopu,d a Um peri~t 
fro' oO plpel/nea effectl~ January i, 1995. 18 C.IrJg. 
J 3462(a). 

s° Compart 18 C....F.R. J IS4.63(e)(2)(p~) and 18 
C.F.R. § 35.13(d) (publk utility). 

" 6 5  FERC 16.3,021, st  p. 65,138, d ~ ,  ~ r .  
P e / k ~ / n t e r ~ t e  C,w S y m ~  29 FERC | 61,062, " '  
p. 61,135 (1984). 

¶ 61,338 
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The Canadian Association excepts to the ALJ's decbion. It maintains that because 
Lakehead is a widely held limited partnership, a tax allowance in effect increases its 
equity return in excess of the after-tax return that  would be achieved if Lakehead were 
a corporation. I t  asserts that  this is because Lakehead will never have to pay these 
corporate taxes which thus redound to the equity owner. I t  adds that Lakehead has 
eliminated one-tier of taxes, the corporate tier. 

Lakehead responds that  it is well-settled Commission policy to allow a non. 
taxpaying partnership a tax allowance in its cest-of-service. I t  submits that this policy 
should apply whether or not the partners are ~orporations. I t  adds that the Canadian 
Association has provided no reason for deviating from the Ions.standing stand.alone t a ,  
policy, which, if done, would adversely affect the value of limited partnerships. I t  
further maintains that ratepayers are paying no more than if Lakehead had reorge- 
n i~d  as a corporation. I t  criticizes the Canadian Association's contention that 
unitholders will receive more money on the ground that  they did not look at the 
ultimate tax bill generated from Lakehead's operations as compexed to the ultimate tax 
bill of any other pipeline throughout the ownership chain. It further avers that it is an 
incorrect premise to assume that partnerships and their owners will alwaye pay less in 
overall taxes than comparable coqz)rations and their shareholders. I t  also maintains 
the Canadian Auecintion has ignored Lakehead's "curative allocation" whereby Lake. 
head's general corporate partner bears more than its pm~nership interest in taxes. ~ 
Lakehead also refers to the complications in determining actual taxes paid for its 
publicly traded units and the possible undesirable rate swings caused by this tax 
allowance treatment in lieu of the corporate tax rate. 

Under cest.of-service ratemsking principles, a rellulated company is entitled to 
rates that yield sufficient revenue to cover its appropriate costs, including state and 
federal income taxes and a specified return on capital. The income tax allowance is no 
different from the allowance for any other cost. When the regulated entity is organized 
as a corporation, its revenues are taxed at the corporate tax rate and the earnings of the 
owners (shareholders) of the corporation are then taxed on dividends at their particular 
rates. Because the corporate tax is an extra layer of taxation, the Commission includes 
an element for the corporate taxes in the cest-of-service to ensure that  the regulated 
entity has the opportunity to earn its allowed return on equity. However, there ~s no 
allowance for the taxes paid by the owners of the corporation. If the Commisaion were 
to allow excessive or deficient cost allowances, including the tax allowance, this would 
distort the regulated entity's opportunity to earn its return on equity either to its 
benefit or detriment with the oppceite result to its ratepayers. That is, a regulated 
entity is entitled to an allowance to cover its costs, including taxes, which are actually 
incurred, s3 

The issue in this proceeding is whether a limited partnership should receive an 
income tax allowance in its cest-of-service. The Commission first concludes that 
Lakehead is entitled to an income tax allowance with respect to income attributable to 
its corporate partners. This accords with cm'reat Commission policy, s4 When imrtner- 

Lskehead , t a t ~  that ,  in 1992, $46 million out  
of i ts  $71 mill ion m t~mble  income w u  a t t r ibu ted  to 
its 8emmiJ corporate pm'tner  with k~s than  • 20  
percent  ownership interest.  

53 A r q u l a t e d  enUty cannot collect ~ the 
tax ¢¢~npmwnt ~r iU cost o( service ~n ~qtotmt iffeater 
than iu actual tax lialzdity. See C,,menff/y, Refuls. 
tim1, Implenz4~ltlng Tag N ~ t h M I  fro" Cer ta in  

¶ 61,338 

Items R~fleetlnS ~ D t f f ~  la the ~ .  
tkm u( ~ ~ R e w n ~  for Raumakir~ and 

Tax Purpum~ Ordex N~ 144, lrKRC Scatutes 
a ~  P.~u~-tio~, P . e ~ i a ~  Preamb~ 19"~-I~1, 
| 30,2M (1981). 

s :  

E l L ,  ~ 7 a t m t e  Gas Sya~m, 29 FF..~C 
|61,062, at p. 61,135 (Ig64.) and RJvena;de 

Fedmll lineq~ Ouldegme 
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ship interests are held by corporations, the partnership is entitled to • tax allowance in 
its cost-of-service for those corporate interests became the tax c ~ t  will be passed on to 
the corporate owners who must  pay corporate income taxes ou their allocated share of 
income directly on their tax returns. The partnership is in m o n c e  a divin/on of each of 
its corporate partners because the partnership functions as • conduit fo~ income tax 
purposes. 

However, the Commission concludes that  Lakehead should not receive an income 
tax allowance with respect to income attributable to the limited partnend~ip interests 
held by individuals, ss This is became ~ individuals do not pay • cm-porate income 
tax. Since there is no corporate income tax paid, there should be no corporate income 
tax allowance built into Lakehead's rates with respect to income attributable to 
individual limited partners. This comports with the principle tha t  there should not be 
an element in the cost-of-service to cover costs tKat are not incurred. 

The individual limited partners are enUtled to an after tax return "commensurate 
with returns on investments in other enterprises having corresponding risks. ' ' ~  If 
Lakehead were to receive a corporate tax allowance with respect to individual limited 
partners, Lakehead and those investors would be earning an after tax return on equity 
in excess of t l ~ t  to which they are entitled for Lakebesd's risks. For example, if 
Lakehead were entitled to • return on equity of 10 percent on • rate ~ of $1000, its 
return on equity would be $I00. ~ I f  it received an income tax allowance of $54, its 
total return and taxes would be $154. If it paid • corporate tax of 35 percent, it would 
retain $I00 and earn its 10 percent. However, if there wore no corporate income tax on 
the $154, it  would retain $154 and earn 15.40 percent on its investment, ss This would 
overcompensate Lakehead for its risk. I t  is true that  Lakehead's individual limited 
partners will pay income taxes on their share of partnership income. However, with 
respect to those partners, the corporate level of income tax has been avoided and no tax 
allowance is needed to ensure tha t  the partnership has the opportunity to earn its 
allowed return on equity. 

2. Hydro~tic Testin~ Expense 

Lakehead's cost-of-service includes hydrostatic testing expenses, s~ which it seeks to 
amortize over a period of three years. I t  instituted testing as a result of an oil spil/on 
Line 3 in 1991 and a Consent Decree with the Department  of Transportation, Office of 
Pipeline Safety. I t  tested approximately 70 percent of Line 3 in 1991 and the 
remainder in 1992. I t  then started multiyexr testing on Lines 2 and 5 to last throush 
1996. The ALJ concluded t~at  Lakehexd is entitled to recover those expenses, but  he 
adopted an amortization period of five years. He found that  Lakehead's hydrostatic 
testing was prudent in light of two past spills and the age of its system and that  • 
relatively brief amortization period was warranted because near-term future customers 

(Foomote Continued) 

C~pm~Fo L.P., 48 FE]~,C ~6|j~09, at p. ~?,.017 
(1989). 

~This  is the first Y.~ae that the ~ o n ° s  
policy abom the intone taz allowance for • limited 
parmmzhip hal been ad)udieated wi~h r e j e c t  ~o lira. 
it~l ptrum~hip interests held by indivlduah~ 

~ F P C  v. Hope N•tur~l Ga~ Co., 3~0 U.S. 591, 
6O3 (1942). 

S~F~' ¢c~venhmoe, the example a~umes • IO0 
pe~ee~t equity t~l~ud stntcturt. 

 po,m 

SS For ¢o~vmzbmce, the mmmpk a s ~ m ~  that the 

[to ,e~ch for ladm] tnv~ves ~ ,~- line wire 
~ ,  ~ c h  ~ t]~m elevated Ios Lea Ix~m~e ~h~r  
t~m the retreaded olx~at~ prNamt. If the tine ra- 

tline without f a [ ~  it ~ bmm ~ u l l y  teaect" 
65 FERC | 63,C21, Lt p. ( ~ , t ~  a.ZS. 

¶ 61,33B 
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benefit from hydrostatic testing and more distant future ratepayers may not have been 
using the Lakehead system when the two spills occurred. 

The Canadian Association excepts to the inclusion of hydrostatic-testing costs, 
which it argues sre non-recurring owing to anonmlous circumstances, as opposed to 
costs characterized as the result of normal practice. Both the Canadian Association and 
Lakehead except to the five-year amortization period. 

The Canadian Association first maintains it is inappropriate for Lakehead to 
recover retroactively the hydrmtatic testing costs incurred in 1991 with respect to the 
1991 oil spill (Line 3) given the level of Lakehead's returns. It also submits that its 
costs associated with its testing (1991 and 1992) on Line 3 and its multi-year testing of 
Lines 2 and 5 are anomalous, non-recurring expenses. It maintains that a five-year 
amortization period is a windfall because the expense stays in rates unless it is removed 
at the end of the period, and recommends a 15-year period because it better reflects the 
frequency of testing in that it is not continually testing each line. 

Lahehead argues that the ALJ correctly held that it can include in its rates its 
hydrostatic testing costs. It maintains that those costs will recur with predictable 
frequency and are not non-recurring as contended by the Canadian Association. 
Lakebead further submits that the costs will not become embedded in its rotes because 
this phase of the case involves a past, locked-in period. With respect to the amortiza- 
tion period, it maintains that a three-year amortization period is appropriate because 
such testing is essentially a yearly event on some portion of its system and amortization 
over a long period of time improperly impmes these costs on customers that may not 
have been using the Lakehead system when the cost wss incurred. Lakehead asserts 
that the Canadian Asugiation, in its argument for a 15-year amortization period, 
erroneously assumes that the testing procedure is not on-going when in fact it is on- 
going on various portions of the system. It conclud~ that there is no justification for 
stretchin8 its recovery of hydrmtatic testing costs to near oblivion or to eliminate the 
amor,.ization of all pre-1992 testing costs. 

Lakehead's hydrostatic testing costs for Line 3 (1091) were incurred before the 
1092 test year. However, the nature of these costs, testing to prevent oil spilh, benefits 
ratepayers in the future, and hence the Commission concludes that Lakehead's Line 3 
hydrostatic testing costs incurred in 1991 should be recovered from ratel~yers via 
amortization. However, the costs associated with Line 3 in 1992 and with Lines 2 and 5 
reflect the start of on-going program of testing and, as such, are of the type of normal 
recurring costs to be reflected as test year cmts rather than collected by amortization. 

The Commission concludes that ~ ' s  propmal to amortize the 1991 Line 3 
costs in 1991, 1992, and 1993 was appropriate. The amortization of one-third of the 
c~ts in 1991 would not be paid by ratepayers while the amortization of the remainder 
in 1992 and 1993 will balance the investor a~i ratel~yer interest by returning the 
costs to the investors over a reasonable period of time. However, when the Commission 
acts on the stayed investigation with respect to Lakebead's October 28, 1994 filing, the 
Commission will direct Lahebead to remove any of these corn that are in those rates 
from its rates so that indexed rates under Order No. 5616° do not include throe costs. 

eo Rev~iom to Oil Ptp~iM RqD~stima pursuant 
to En4rlW Policy Act, Ordm, No. 561, 58 Fed. Rq .  
~ (Novemb~ 4, 19~), FT~ChtuteJs~dhtu- 
~ o ~ s  I 3 0 , g ~  ti993), ceder c~ feb'| ~c l  c~flfJ¢~- 

¶ 6 1 , 3 3 8  

tion. Ord~ No. 561-A~ 59 Fed. peg. 40243 (Aulust 8. 
1994). FERC S ~ t . ~  8 ~  R e t ~ s t ~  | 31,000 
(1994). 
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3. Rate Case Expense 

The ALJ concluded that Lakehead is entitled to amortize its rel;ulatory expenses 
incurred in this rate case over a three-year period. He concluded that "[a] shorter 
psFout would unnecessarily cause an artificied increase in Iatkeheud's rates. '~1 He 
rejected the Canadian Association's position that Lakshead's regulatory expenses wore 
excessive and concluded that '% period of cons/derably greater length [than three-years] 
would needlessly impose upon potential future customers the reddunl costs of a case in 
wh/ch they had no opportunity to [)articipote."62 

The Canadian Association excepts. I t  maintains that only one-quarter of the 
actual expenses incurred in 1992 and 1993 should be eligible for rate treatment because 
there were no substantive elements of this case that  reflect initiatives undertaken for 
the benefit of ratepayers. I t  also submits that Lakebead should not be able to recover 
rate case expenses incurred in 1991. Further, it argues that those costs should be 
amortized for a six-year period became, if the Commission adopts a new method of 
regulation, Lakehead may not ever file a new rate case. 

Lakehead seeks clarification. I t  maintains that it d/d not request amort/zation. 
Rather, it states that  it seeks to me its actual test year r e d . t o r y  expenses, which is 
consistent with the treatment of its other costs. 

The Commission concludes that  Lakehead is entitled to recover its actual rate ca~ 
expenses. There is no requirement, nor should there be, that a rate case reflect 
initiatives for the benefit of ratepayers. However, Lakehead is not entitled to recover 
rate case expenses incurred in 1991 in anticipation of this proceeding because those 
costs were incurred before the 1992 test year. 

In  addition, it is Comm/ssion policy to spread rate case expense over a period of 
time rather than me a test year approer.h because a pipeline does not incur major rate 
case expenses each year. The period for gas pipelines has been three years became that 
was the time between major rate cases. However, here the Commission will adopt an 
amortization period ending November 29, 1994, as reasonable so that l ~ e h e a d ' s  
indexed rates do not include these costs. The Comminion will direct Lakehead to 
remove these cesta when it acts on Lakehead% October 28, 1994 fding. 

4. Oi/Loss F ~ e n s e  

The ALJ concluded that Lakehead% oil loss expense should be based on the 
average of such losses over a six year period. He so concluded became of Lakehead's 
recent operational risks and ongoing hydrarmtic testing and systemw/de inspection in 
progress, which make six years "more representative of average loss expenses." He adds 
that  the price of oil itself is volatile and best measured over a long period. 

Lakebead excepts and maintains that  a three-year period should be used for 
calculating oil loss expenses. I t  argues that  it offered unrebutted testimony that the 
period between 1986-1~8 was not representative of prospective lesm,  53 and that from 
an accounting prospective, a three-year average of oil less expenses was mint represen- 
tative of future oil losses. 64 The Canadian Association oppmes Lakehead's exception 
but without discussion. 

e~ 6.5 I:"F..~C | 63,021, at p. 65,141. 

el Id .  

ea.~c 97 at p. 15, llne8 tbr~q~ 16, Une2. 

mmc Rqx .~  

64 Ez. 134 (unrevised) st p. 4, ~ 8 throu~ S, 
line 24. 
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The Commission adopts a three-yenr period as representative of the experience on 
Lakehead's system. The ALI's conclusions were based an matters which are unrelated 
to Lakehead's unrebutted testimony that the yeen 1986-1988 were not representative 
of prospective oil losses. 6s 

IlL Rate Floor 

As stated above, at issue are Lakebead's rates for the locked.in period from May 3, 
1992 throush July 5, 1993. The instant issue is whether, under the Enersy Policy Act of 
1992, e6 Lakehead's rates in effect on October 24, 1991, created a floor under which 
ratepa)~rs are not entided to relief. Under that Act, as here pertinent, rates in effect 
on that date are deemed just and reasonable unless they were subject to protest, 
investigation, or complaint durins the 365.day period thereafter. 67 The Canadian 
Association maintained that Lakehead's rates on that date were subject to its Amended 
Intervention and Protest (filed October 13, 1992) to its April 20, 1992 Intervention and 
Protest of Lakehead's propceed rates. In its amendment, the Canadian Association 
stated: 

Upon examination of the direct evidence and supporting material submitted by 
Lakehead, CAPP and APMC have concluded that both the rate increase requested 
in this proceeding and Lakehead's existing rates in effect prior to the f~nS of the 
new rates in this proceedb~ are and were unjust and unreasonable. For this 
reason, CAPP and APMC wish to clarify that  they seek the full measure of relief 
provided for by sections 13 and 15 of the Interstate Commerce Act. Such relief 
includes full refund of the rate increase at issue here and, in addition, pro6pective 
reduction of LO.ehend's rates to a just and reasonable level . . . .  

The ALl concluded that "Lakehead's tariffs in effect on October 24, 1991 were not 
properly subject to protest, investiption, or complaint during the 365-day period 
preceding the date of enactment of the EPA [Enersy Policy Actr' and, therefore, those 
rates are "presumptively just and reasonable" and provide a refund floor so that 
"refunds cannot exceed the amount of Lakehesd's rate increases. '~s He found that the 
Canadian Association's amended protest did not amount to a complaint under the 
Commi~ion's resuiat/ons and obeerved that it was not noticed as such and no inve~isa- 
tion was launched. He distinsuished the Commission's orders in SFPP, L.P., on the 
ground that the Commission was asked to consider the protest as a complaint and 
issued a notice of complaint. ~ 

The Canadian Association exce M .  I t  asserts that $FPP, L.P. does not require the 
formal designation of a pleudins as s complaint to prevent the application of section 
1803 of the Enersy Policy Act's Srandfatheri~ protection. It  arsues that SFPP, L J)., 
involved only preexisting rates as opposed to here where the existing rate has been 
superseded and the question is to what level it should be reduced. I t  further maintains 
that, in any event, if a rate no longer in effect is to be treated as an unchanged, existing 
rate, a pleadins still need not be des/snated a complaint because section 13(I) requires 
a petition and not a complaint. Last, it concludes ttutt the quoted lanSuase qualified as 
a petition requestins that Lakehead's new rates be just and reuaeable, even if the 

67 ARCO P'/pe//ne Co.. 52 FERC |61,0S5. st p. 
61.245 (si~:.yem" perkxJ found w be • " r e ~ u L t i v e  
tample"). 

e6 42 US.C.A. 7172 note (West S~pp. 1993). 

67 Section 1803. 

¶ 6 1 , 3 3 8  

a 65 FERC | 63,C~1, at p. 65,131. 

a 6 3  FERC | 6 1 ~ 7 5  (1993) and 63 FERC 
| 61,014 (19~). 

Fedwel Ibuelff Oulde.aes 
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rates are below the level of the previously and no longer effective rates, and that form 
should not be exalted over substance. 

Lakehead first responds that the Canadian Association's initial protest did not in 
any way purport to challenge the rates in effect prior to La~head ' s  new rate f'fling or 
s u r e s t  that  the new rates be reduced to a level below pre-existing lawful rates. I t  then 
maintains that the Canadian Association's Amended Intervention and Protest did not 
amount to a complaint and was,. as its earlier protest, directed solely at the new rates 
rded in April 1992. Lakehead further submits that SFPP, L.P. is not controlling in that 
the protest was alternatively styled as a complaint and was directed expressly at its 
preexisting tariff. Here, it  submits, the Canadian Association's protests were not 
designated as complaints nor did they mention Lakehead's preexisting rates except for 
the second protest in the context of seeking relief from newly filed rates. I t  concludes 
that  the Canadian Association did not meet the conditions of the Energy Policy Act 
and so no refunds can be ordered below the level of the pre-existing rates. 

The issue is whether the Canadian Association's Amended Intervention and 
Protest of October 13, 1992 subjected Lakehead's rates in effect on October 24, 1991 to 
a complaint. If it did that,  then those rates were not deemed ~ s t  and r~sonable under 
the Energy Policy Act and Lakehead's rates could be reduced to a just and reasonable 
level even if below the level of its rates in effect, prior to the effective date of its 
increased rates in this f'fl/ng. 

The Canadian Association's amendment while styled as a protest was in fact a 
complaint against "Lakehead's existing rates in effect prior to the fflin8 of the new 
rates in th~ proceeding. . .  [as] unjust and unreasonable" under section 13 of the ICA. 
That is the only reasonable interpretation of the Canadian Association's amendment. 
Thus, Lakehead's prior rates were subject to a complaint and were not deemed just and 
reasonable under the Energy Policy Act. I t  is true that  the Commission did not launch 
an investigation into the lawfulnm of Lakehead's prior rates. Nonetheless, the rates 
were subject to complaint, which the Energy Policy Act differentiates from an investi- 
gation. 

The Canadian Association, however, has sought only "full refund of the rate 
increase at issue here and, in addition, prospective reduction of Lakehead's rates to a 
just and reasonable leveL" I t  did not seek rel~ratiuns under the Act in the event 
Lakehead% effective rates prior to May 3, 1992, were higher than the rates determined 
here to be just and reasonable. Accordingly, Lakehead is obligated to make Phase I 
refunds down only to the level of its effective rates on May 2, 1992, if such refunds are 
required as a result of this opinion. In addition, as concluded by the ALJ, Lakehead is 
not required to reduce its rates pr~pectively to the just and reasonable levels here 
established, became of its June 4, 1993 rate filing, which rates were effective July 6, 
1993, and are the subject of Phase II  of this proceeding, m 

IV. Natura l  Gas  Llqu/ds (NGI,s)  

A. Bic~round 

Interpm~,incial Pipe Line, Inc. (IPL) transports NGLs from fields in Western 
Canada to Lakehead at the international border at Neche, North Dakota, Lakehead 
transports the NGLS from Neche, North Dakota to Superior, W'm:ousin and from there 

70~ FF.~C | 6,%(~t, Ltp. 65,tin, ¢Ztial[, Lake- 
Pipe ~ Co., 64 FElt(: 1 62,002 (19~). 

161,338 
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eastward to the international border at Marysville, Michilpm. At Superior, the NGLs 
must be broken out and stored in order to continue their eastward movement, n 
Lakehead requires the NGL shipper to Iz'ovide the NGL receipt, intermediate break- 
out, and delivery facil/ties to the extent Lakehead does not do so. At present, the NGLs 
are broken out of Lakebead's traffic at Superior, W'u~omin using breakout storage tank 

• (1K)ST) facilities owned by Amoco, Lakehead's single, existing NGL shipper. The ALJ 
concloded that the NGL issues were properly before him and that Lakehead has 
violated the ICA in several respects with resard to NGLs. n As discussed below, the 
Commission concludes that 12tkekead is not in viohttim of the ICA at this time because 
shippers of NG.Ls other than Amoco have no access to IPL in Canada and hence cannot 
request service on Lakehead. However, the Commission f'mds that if such shippers 
obtain accem oato IPL, Lakehead must ensure that their NGLs can move beyond 
Superior. 

B. PmceduraJ/ssues 

l.f  
The ALl rejected Lakehead's contention that the NGL matters were not properly 

before him inssmuch u ~ had not isled • complaint coacemins Lakehesd's 
rules tariffs already in place. ~ The ALJ concluded that "the practices asserted by 
I~u-ysv/~e to be i ] ] e ~  relate directly to tariffs 3 and 4, and Lakehead Stipulated to 
their being heard and determined in this proceeding. ' .4 

Lakehead excepts. I t  asserts that became Marysvflle challenged unchanged prac- 
tices the issues may ~dy be raised by • complaint under sectkm 13(1) of the ICA and 
may not be raised here became the proceeding was instituted under secti~ 15(7) of the 
ICA. ~ It  further maintains that the Oil Pipe]/ne Board, which initiated the proceeds ,  
does not have the authority to initiate • section 13(1) proceeding. ~ Last, it submits 
that it did not agree to having the instant issues decided in this proceeding by their 
inclusion in a joint stipulation of issues, which provided: 

stipulation reflects all of the issues that have been suggested by each party 
without regard to whether all parties sipree with, or themselves raised, any 
particular issue. 

It  maintains that its s/shins that stipulation did not mean it asreed to having the 
stipulated issues tried in this proceeding and that it challenged Marysville's right to 
raise the issues from the outset of this proceeding. 

Marysv~le responds that Lakehead's cited decis/om are dist/nstdshable in that 
they aid not involve the r e a s m m ~ e u  of changed rates questioaed at least in part 
because of a disparity in the nature of service provided to the ~ mdstinS NGL 

- At ~ ,  thr~ w~.a-~ ~ a h m  h~m 
Western Canada feed into tw~ Lskshmd p/l~U~e 
movtns ~, tward.  

n The ALJ alw co~.luded that the Commimlm 
has no ~risd/ct/m to dlrect the ~ NGL gsll~r to 
allow other shippers to use i ts B0s ' r  facilities and 
re)ected certain cuetsntlom of ~ .  No excep- 
t lam were flied to throe coKImimm d the ALJ. He 
aim emoted Lakehmd to re /m~l l  its dalivm-y line to 
Mm~svtUe, if a ptmpective ship~r  w~e to esmmit to 
|ts me end u k  for s.einsUdlatkm. Lakebesd escept~l, 
b~, on M-rch  14. 1~4 ,  f l k~  an Onolppued motion to 
declare the issue moot became it has rutnstituted 

q 61,338 

esrvke to ~ The Camm/m~e ipzn'- Lake- 
brad's m ~ s .  

n Mar~vi~ ~ m t ~  h~hu~d~m h ~ l ~  
fac/l/tk~ It  is not. h ~  n~nDr been. and h ~  no present 
Intentlm of heinz a ,hipt~ on Lskeha~ SUpu~tsd 
fact number 46. 

6.5 FF.,RC | 63,0~1, at p. 65,142. 

n ~ P~e/.~m Cm~u.v,/at-, 62 ~ 
1 62,104 (1992). 

~ ,  SPPP, L.P., 63 FERC 161,014, at  p. 
61,12S (1~3).  

F.mwlff @uM~lme 
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shipper when compared to the nature of the service offered to potential NGL shippers, 
as well as the disparity in the service offered as between oil and NGL shippers. I t  
further states that none of the cited decisiom involved • stipulation that the issues in 
question be addressed as part of • section 13(7) proceeding. 

The Commim/on staff responds that the investigation of NGL transportation 
issues in this .pt~oceeding does not relate solely to IJtkehead's mdsting practices; rather, 
the NGL transportation issues are inextricably related to Maryville's claim under 
section 15(7) that Lakehesd's rates are affected by the decreased th r~shput  resulting 
from its failure to provide BOST facilities at Superior. Staff adds that Lakehead has not 
demonstrated any prejudice to it justifying a retrial in a separate section 13(1) 
proceeding. Last, staff submits that Lakehead waived its right to make its argument 
because it failed to seek rehearing of the Oil Pipeline Board order setting this case for 
hearing n and because it failed to appeal the ALJ's ruling rejecting its oppmition to 
addressing Marysville's claims in this proceeding. 

The matter has been fully litigated and, therefore, the Commission will issue a 
merits decision. The Commission could issue a complaint under section 13(2) of the ICA 
upon its own motion and consolidate the complaint with this docket. However, the 
Commission will not do so since at this time it is not f'mding Lakehead in violation of 
the ICA and is thus not requiring Lakehead to take any action. 

2. Burden of Proof 

Lakehead alto maintains that Marysville failed to sustain its burden of proving 
that Lakehead's practices were unduly discriminatory, unduly preferential, or other- 
wise unjust and unreasonable and failed to sustain its burden of showing that alterna- 
tire just and reasonable rules or practices exist to remedy the alleged violations. It  
refers to the ALJ's statement that the record contains no remedy (6.5 FERC | 63,(RI, 
at p. 65,147) and objects to his directing Lakehead to survey potential shippers and, if 
warranted, to construct NGL breakout tankage even though that remedy was not 
explicitly raised by Marysville. 

Masysville replies that there is a simple remedy at hand--delete the tariff 
requirement that a shipper provide facilities at intermediate breakout locations. 

The Commission staff responds that the burden of coming forward with evidence 
showing that Lakehead violated the ICA by not providing eaential BOST facilities was 
satisfied and that Lake.head failed to thereupon justify its practice. Staff further 
maintains there was no error when the ALJ ordered a remedy not specifically requested 
by MasysviUe. 

While Lakehead is right that the burden was on Marysvilk to prove a violation of 
the ICA, there is no requirement under the ICA that Mm-ysvilk must have proposed 
any specific remedy. It  is the Commission that prescribes a remedy under section 15(I) 
of the Act, if there is a violation of the IC& 

C. ProvL6on of NGL BOST Fac///t/es 

The ALJ concluded that Lakehead's current practice of transporting NGLs only 
for shippers who provide their own BOSTs is a violation of the ICA. He found that, 

n Maryvi)k's NGL allelpttiona were dut'~ibed in 
the Oil Pipeline Board order e s ~ m l r  hear iq  pro. 
cedm'm. 

mec km,.m I 6X,338 
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under sections 1(4) ' s  and 1(6) 79 of the ICA, the Commission has the legal authority to 
require Lakehead to construct facilities necessary to accommodate its customers. With 
respect to section 1(4), which governs through routes, he concluded that Lakehead is a ' 
"through route" in that  it provides a "through transmission service with its affiliate, 
IPL. '~° He directed Lakehead "to construct BOST fac/litJes [at Superior, Wisconsin] for 
the use of NGL shippers to the degree that there is need for such facilities. '~* However, 
he also found that "the record fails to establish or even suggest any specific remedy for 
this violation [and] no information which could be used to judicially formulate such a 
remedy. ' ~  He thus directed Lakehead to file with.the Commission a proposed course of 
remedial action, including a confidential list of preliminary nominations for NGL 
transport, which it shall solicit. 

Lakehoad and the AOPL except. Lakehead argues that it holds itself out as • 
common carrier of NGLs, to the extent it does not provide NGL breakout facilities, 
only when the shipper provides those facilities. I t  maintains that its ability to def'me its 
common carrier status is well reco~ized, m I t  further submits that the Commission has 
no authcr/ty to order it to provide • service against its will as shown by court, ICC, and 
FERC precedents and that the precedents cited by the ALl do not support the 
prolx~ition that the Commission can order Lakehead to construct facilities. The AOPL 
similarly maintains that the Commission had held that  it has no authority to order the 
construction of facilities, m that the pipeline's obligation to furnish transportation 
under section I(4) is defined by what it holds out to the public in its tariffs, m that the 
Commission has no authority to order • pipeline to initiate • new service,us such as 
providing breakout services to all shippers, and that the ALI's precedents are not 
relevant. 

Both Lakehoad and the AOPL maintain that the ALJ misapplied ICA section I(4) 
because Lakehead does not offer a joint rate, fare, or charge with any other carrier and 
that section I(4) applies only to conduct between or among connecting carriers 
establishing through routes. Lakehead adds that it does not have a through route with 
IPL while the AOPL maintains that  the record is inadequate for making that determi- 
nation. Lakehead further submits that, even if it does have a through route, the 
breakout facilities at Superior, Wisconsin have nothing to do with that  through route. 
The AOPL maintains that, assuming a through route, sectio~ 1(4) prohibits discrimina- 
tion among carriers and so cannot afford relief to • non-carrier like Marysville. 

Lakehead next ar&ues that its oblisation under section I(4), if it exists, is limited 
to providing reasonable facilities, that the Commission should not second guess man- 

m Sectioa 1(4) provid~ in i ~ n l m t  psn  that: 

It shsl| be the duty of evtry such ~ carrier 
atsbllshiaz thrmssh rouu,s to ixovids mm~able 
factlitm for op~rating ~ nmtm and to make 
rmum~able ru~s and rqulatLmss with respect to 
their operation. . ,  which s~dl n~  unduly prefer w 
prejudice any ~ such partkipat/n~ carrlm~ 

S~Lion 1(5) provides in p~'zL~mt part Umt: 

It is made the duty d all common carriers subject 
to the provimom o~ this chapter to e ~ h ,  ~b. 
~erve, and enforce Just and re~mmd~k c l a~f t~ -  
tions ~ property for transportat/on, with reference 
to which . . ,  regulations or p r ~  are or may be 
made or pr~cribed, *rid ju~ and ressonsbk rzSuls. 
riots at~ ~ affecting clau/fkatiom . . . .  

e°65 FERC | 63,021, st p. 65,143. 

¶ 6 1 , 3 3 8  

m Id. s t  p. 65,144. 

m C l ~ ,  U ~ u ~  ,q~t~ v. P a ~ s y h ~ u s  R.R., 
242 U.S. ~ 8 ,  236 (1916~, C ~ s ~  . ~ Cwp. v. 
A~mt~- Ca ta  ~ R.R., 80 ICC 255, 2~57 (15~),  
and Pmomsc/~c .  Pom~ C~, v. U~tJd . ~ m ~  584 
F. 1058, 1061-63 (D.C. Cir. lg~8). 

m C J ~ ,  C J ~ , r ~  /~pe / , ~  C~, 64 FERC 
| 61,213 (1993). 

as C'/W~', e4'., Pocommr FJeetrk Power Ca v. 
United Stmt~, 584 F~d I0~I, 1063 (D.C. Cir. 1978). 

e5 CJtilqr, A R C O  Pipe Line Co., 65 FERC 
| 51,159 (1994). 

r ~ n J  ;a, w w  o u ~ . n ~ .  
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a~ment  decisions absent a convincins showing of unlawful conduct, and that there is 
no evidence of sufficient utilization to justify the substantial coots, which would 
amount to an unlawful taking prohibited by the Fifth Amendment. I t  adds that the 
requirement that it conduct a survey does not provide sdequate assurance that 
construction will be justified. I t  avers that the survey is unnecessary in that it already 
has available the information that such a survey would provide and that the informa- 
tion it would actually need is extensive and must ~mount to adequate asatmmce of 
sufficient use of any facilities. The AOPL maintains that the ALJ's directives (survey) 
and the assertion of authority constitute, an unwarranted intrusion into Lakebead's 
maua~ment  affairs. 

"I'ne staff maintains that the Commission could/.rod certain alternative remedies 
to be acceptable. These sxe that (I) Lakehead could purchase or lease Amoco's BOST 
facilities at Superior, Wisconsin; (2) Amoco could/'fie its own tariff for the common use 
of its BOST fac/lities; or (3) Lakehead could cease offering the NGL common carrier 
transportation service. Staff argues that  the ALJ's decision should be modified to 
provide either that Amoco must participate in the nomination process and use of the 
Lakehead's common carrier BUST facilities or that the cost of those facil/ties be rolled 
into Lakehead's transportation rate to be paid by all NGL shippers. 

Marysville responds that Lakehead has a through route with IPL and that the 
BOST facilities are an essential link in the through route from Lakehesd's Line No. I to 
its Line No. 5. It  further maintains that unless Lakehead is willing to discontinue 
service beyond Superior, it must furnish the BOST facilities. I t  submits that Lake- 
head's citations are distin4p~shable as they involved carriers providing facilities or 
services but not in the form or quantity desired by a complaining party while here 
Lakehead is refusins to provide the required facilities and services except for one 
shipper, Amoco. Marysvi~e asserts that the argument that oMy Amoco falls within 
Lakehead's de/.med NGL service ignores: (1) the operational needs of its system (it is 
neither necessary or desirable for all NGL shippers to have their own BOST); (2) the 
fact that the necessity of BOST facilities for the shipment of NGLs should make them 

of the system rather merely private; and (3) Lakehead's obligation under section 
1(4) of the ICA to make reasonable rules and resulatiom with respect to the operation 
of any facilities (BOST i ,  this instance) that enable it to establish a through route. It  
concludes that, in any event, Lakehead expUc/tly holds itself out as providinK through 
service from the international border, North Dakota to the internatiomd border, 
Michipn,  and that Lakehead's route passes through Supe "nor. 

The Commission staff responds that the BOST facilities are essential for Lakebead 
to provide its common carrier transportation of NGLs and that, therefore, the ICA 
requires that  those facilities be jurisdictional, s~ Staff further maintains that the risht of 
Lakehead to define its role ss a common carrier so as to exclude 1 ~  BOST 
facilities does not perta/n to an essential service subsumed within its NGL transporta- 
tion service. Staff asserts that Lakehead's cases support oaly the proposition that a 
common carrier is under no obliKation to provide mmecesaary facilities. Next, staff 
submits that it is irrelevant that the Commisaion has no power to prevent an 
abandonment, because here Lakehesd is offering an NGL transportation service. Lsg, 
staff maintains that the requirement that Lakehesd. conduct a survey of l~tsncial 
NGL shippers and then/.de a proposes course of action m reasonable. Staff submits that 

ClgnC, , Y ~  P ~ / ¢  Te~gmO C~, 219 U.S. 
4 ~ ,  522 (1910) a~d Kerr McGee ~ Cor~, 63 
FERC | 61,,$49 (1993). 

mm¢ mpom 
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Lakehead's concerns about whether it will be economic to build BOST facilities is of no 
moment. Staff maintains that  Lakehead has the options of discontinuing its NGL 
transportation service of arguing that it needs certain firm comnfitments as part of its 
plan. I t  arsues that  the Commission should slleviate this revenue concern by either (I) 
requiring all shippers, including Amoco, to participate in the nomination process and 
use of Lakehend's new BOST facilities, of (2) roiling-in the cost of Lakehead's new 
BOST facility into the transportation rate for NGLs to be p~id by all NGL shippers, 
including Amoco. 

The AOPL responds that, under the ICA, a pipeline is not required to provide all 
essential facilities and may require sh/ppers to pro~de facil/ties thnt are beyond the 
Cmnmission's jurisdiction, such as BOST facilities, injection facilities, or receipt and 
delivery tankage. I t  further maintains that Lakehesd has been unable to purchase or 
lease Amofo's BOST facilities, that the Commisaion has no authority to order such a 
purchase or lease, that  the Comm/ss/on has no authority to require Amoco to file a 
tariff, that  the Commission h u  no authority to order Lakehe~d to cense its NGL 
transportation service, and that  the Commission has no authority to require Amoco to 
make nominstions for the projected Lakehead BOST facilities. Amoco responds that the 
staff's first remedy of Amuco's forced participation in the nomination process and use 
of Lakehead's new IK)ST facilities is beyond the Commission's lawful authority and 
that  the staff's second remedy of rollins-in the costs of those facilities is discriminatory 
because Amoco would be forced to pay for facilities it neither wants nor needs. 

The Commission concludes that  Lakehead is not violating the ICA at this time by 
transpoeting NGLs only fur shippers who provide their own BOST facilities at Superior, 
Wisconsin. First, the Commission concludes that, even if the IPL and Lakehead route is 
a throngh route, m it is not subject to section 1(4) of the ICA and therefore Lakehead 
cannot be required to provide facilities under that section. This is because section 1(4) 
spplies only to through mutes of Ca,Tiers subject to the ICA. m IPL is not subject to the 
ICA and so there is no through route subject to the Commission's jurisdiction. ~° 

Nonetheless, under the ICA, Lakehead, as a common carrier, u must transport 
NGL~ ~ "upon reasonable request therefor. ' ~  The ICA broadly define, transportation 
to include "all instrumentalities and facilities of shipment and carriage . . .  and all 
service in connection w/th the receipt, del ivery . . .  transfer in trans/t, s to fqe,  and 
handling of property transported. ' ~ '  

As indicated by the ICA provisions referred to above, Lakehend, as s common 
carrier of NGLs, has the duty to transport NGLs, and to furnish services in connection 
therewith, on its system upon ressonable request. Idm~dsville is not, has never been, and 

m The C m ~ J m  u p m u  no op~m ~x~t 
wheth~ t.~ IPL and ~ rmstz Is ht fact a 
thrm~h route becsu~ they have lmkl " t h ~  o~t 
u o~ferin8 throu~ tnmspm.~tims 8e2viaL" Thomp- 

~ t e t  343 U ~  549, 556 (1952). 

~Sectlms 1(4) p ~  in pert/mmt thst: "It  
thsH I~ the duty of every cQmmm card~  md~ect to 
this chaptz r . . ,  to a t a l ~  rmsonabk ~ routm 
with oth~ such carrkm~" See mcttoa IS(3) which 
ssves the Croton/mira the pow~ to establish t h r o ~  
routeu app l / cab~  to the t r ~ t i o n  of peq)perty 
'%y rame~  s~d~,.k~-t to tl~ ICA~" The ZCA "dins n~  
authortsz o~ forbid the ~ d )o/at throush inUsr- 
national rste~" L ~ ) ' o a ~  C~ v. Sm~rhem 
PacO~ C~, 283 U-~. 654, 659 ~ t o  (IMI).  
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Unlwd S~tte~t" I~ st p. 659. 

u Sectim !(3) psvvides tha t  "(a) TI~ t a m  'corn- 
rams c a r ~  u ussd in thb chapter shsll include sU 
p/p~m compm~ 

mSectkm 1 ( 1 ) I ~  ths~ "The provinlm~ of 
this c ~  ,Judl Wpt~y to coaunm a m i e ~  , m ~  
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except nt~ and ~tural er artificer 8a~ by plpellnL 
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N Section 1(3). 
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has no present intention of becoming a shipper of NGLs on Lakehead. 9s In addition, no 
potential shipper of NGLs has complained to this Commission about I,akehead's NGL 
service. Moreover, at present, no potential shipper could make a reasonable request to 
Lakehead for NGL service. This is because there is no access for those shippers to IPL 
in Canada. This Commi~on has no authority to order IPL to provide NGL service in 
Canada. Hence, it is not appropriate at this time to conclude that Lakehead has, in 
fact, violated its common carriage obligation by refusing to obtain BOST facilities. 

However, if shippers of NGLs without access to BOST facilities receive service on 
IPL for delivery to Lakehead, Lakehead must provide or arrange for the provision of 
BOST facilities. These facilities are pan and p4zrcel of Lakehesd's transportation of 
NGLs on its system. The BOST fac/lities are necosQry became of a break in Lake- 
head's system. Indeed, the NGLs that come into Superior always go into B0$T 
facilities ~ without which the Lakehead system cannot operate. ~¢ As with crude oil, 
they are "an int~xsl pan of the overall tranmniBion function. '~s In essence and effect, 
the BOST facilities are facilities in lieu of pipe connecting Lskehcad's upstream and 
downgream systems s~ and are an integrated pan of its system of common carriage 
from Western to Eastern Canada. 

The Commission rejects Lakehead's claim that it is entitled to qualify its oblip- 
tion to serve by requiring shippers to provide their own BOST faciliti~. The common 
carrier can make reasonable and appropriate rules respecting the acceptance and 
transportation of traffic. However, these rules cannot be such that they vitiate the 
common carrier's obligation to hold out service upon reasozmble request. Here, Lske- 
bead's tariff provision would be unreasonable because it would render its common 
carrier obligation a nullity and convert Lakehead into a private carrier for Amoco. This 
would violate its common carrier obligation under the ICA to provide transportation 
upon reasonable request. 

The authorities referred to by Lakehead do not require a different result. In 
United States v. Pennsylvania Railroad Co., I°° the railroad refused to increase its 
number of tank cars in order to transport refined oil produced by shippers. Rather, the 
railroad stated that it would tronsport the ret"med products when contained in barrels 
or other similar containers. The ICC directed the railroad to furnish tank cars in 
sufficient number to transport the shippers' normal shipments. The Supreme Court 
affirmed the district court's revenml of the ICC's order and stated that the ICC had no 
power to order the railroad to provide tank cars and that" the railroad had not held itself 
out in its tariffs as furnishing tank cars so that a duty could be established. In Potomac 
E l e c ~ c  Power Co. v. United S t , ~  t°| the carrier provided tmin]~d service in its cars, 
but provided unit-train service only in shipper-furnished cars and not in carrier- 
furnished cars. The court of appeals held that the carrier's "failure to hold out a 
complete unit-train service did not violate the Interstate Commence Act. ' ' I "  It added 
that "a railroad's oblisation to furnish transportation is defined by what it holds out to 
the public in its tariff.. ,  and the furnishins of transportation under the unit-train 
tariff in question did not occur until P ~ f u r n i s h e d  cars were placed in the 
pmsession of the railroad for line-haul movement. "t°s 

m 65 FERC | 63,021, at p. 65,1~,  sUimlat~ fact 
numbu 46. 

~ Ex. 2 at p 8; Tr. at p. ?93. 

~ Tr. 627; Tr. 628 (crude a/l). 

mFJ.  41 at p. 11 (discuui~ crude oilY, Tr. 
848-49 (NGLa). 

gmo b w r ~  
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soo 24.2 U.S. ~ (1916). 
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In Chap~n-Sacks Corp. v. A t l~ t ic  Coast £ J ~  Ra/Iroxd Co., m' the ICC hem not 
unreasonable or unduly prejudicial the railroad's refusal to accord bqgase car service 
on shipments of condensed skim milk when it transported whole milk, cream, and 
buttermilk because though condensed skimmed milk was somewhat s/mflar in character 
to those products, the same compelling reason of perishability did not exist. Lakehead 
argues that this case indicates that a carrier need not provide specialized services if it 
choases not to provide them. 

None of the above cases require a different result here. The essential difference 
between them and the present case is that the above cases dealt with the duty of a 
railroad to provide a particular service (tank car service, unit-train service, baggage 
car service) on its system as oppesed to the duty to peovide physical facilities essential 
to a complete system. The BOST facil/ties are essent/al to completing Lakehead's 
system by f'dlb~ a gap in the pipeline system at Superior. The BOST facilities are thus 
an intesrated physical pert of L a k e ~ ' s  pipeline and not some specialized vehicle or 
service. 

As discussed above, Lakehead is on notice that if a shipper of NGLs other than 
Amoco gains access to IPL and thus to Lakehcad, Lskehesd will be required to take 
appropriate sction to ensure that the NGLs can move beyond Superior. In that vein, 
the Commission agrees with Lakehcad and the AOPL that it cannot order Lakehesd to 
init/ate a serv/ce or prevent it from abandonins • service. However, once Lakehead has 
a reasonable request for service, R must do so in conformity with the ICA and must 
provide that service, upon rcamnable terms and conditions, and without undue discrim- 
ination. Thst is Lakebesd's statutory duty which it cannot render nugatory, s°s 

The Commission, however, will not require Amoco to participate in any use of 
future BOST capacity or roll-in the costs of new facilities into Amoco's rates. Under the 
ICA, l~kehead may allow Amoco to furnish its own facilities for its own use in addition 
to providing a full service. I°s 

D. Buffer Mater/ab 

l.~kehcad's tariff permits it to require an NGL shipper to supply material to serve 
as a buffer between NGL and crude oil batches. 1°r The ALJ ~ that this 
provision is unressonable because there is no similar obll~tion to provide buffer 
material on the part of a crude oil shipper. He ordered the provision deleted from 
Lakehead's tariff and found that: "If buffers are required they should be provided and 
paid for by all who benefit from them, aot exdm/vely one ~ of shipper. ''~m 

r~kebead excepts. It maintains that its provid~ is reasonable for sevend reasons. 
It submits that buffers are needed to keep crude c/! and NGLs separate and that its me 
of compatible buffer material such as Wncrude permits the NGL shipper to take the 

Ioq 80 ICC 255 (1927). 

~s How tt nudum this d K / ~  It f ~  I A d ~  to 
deckle. The Cammtxa/oa w/H not, u did the ALJ, 
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once • shipper other than Amoco can accmB ira sys- 
tem. 

io6 K I . ,  Po~ma¢ EJcctde Pow~ Co. 584 F.2d 
10~8, 1063 (D.C. Cir. 1978). 

I~The curnmt tariff rule 5(a) prvvid~ u fd- 
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interface material without harmfui consequences. It  further maintains that it does not, 
at present, have the facilities to handle the buffer interface and does not desire to 
undertake this service, which, if required, would be an unwarranted inLvus/o- into its 
management discretion. It  also claims that it has no available means of apportiuninS 
the cost of material and facilities supplied by the existing NGL shipper. Lakehead also 
believes the ALI's deciMon can be interpreted as suggesting only that it cannot require 
the NGL shipper to provide the buffer material. It states it is prepsred to revise its 
tariff rule 5(a) as follows: 

If a Shipper requests the use of buffer material with the transportation of its 
NGL, then the Shipper shall (i) supply such buffer material of a type that is 
satisfactory to the carrier and (ii) unless otherwise agreed to with the Carrier, 
accept all such buffer material at the Intermediate Break.Out Locations and at 
the designated Resular Delivery Point for its NGL. 

I t  adds that, if the revision satisfies the Commias/on's concerns, it will withdraw its 
objections to the ALJ~s decision. 

Marysville responds that Lakehead missed the point because the buffers benefit 
both NGL and crude oil shippers in that crude oil tanks cannot accept NGL-tainted 
material. I t  submits that the allocation of buffer costs would be no harder than other 
cost allocations and that there are market prices for syncrude. Marysville opposes 
Lakehead's proposal to amend its tariff because it ignores that both NGL and crude oil 
shippers benefit from the buffers and it does not permit • crude oil shipper to volunteer 
to provide • buffer. It further maintains that Lakehead's current rule assumed that 
there is only one NGL shipper. 

At present, this issue is not ripe in that Lakehead's only shipper voiced no 
argument against Lakehead's current buffer practice. However, if Lakehead provides 
NGL service for additional shippers, it is its duty under the ICA to ensure such 
transportation and, therefore, to provide for buffer. Nonetheless, an NGL shipper may 
be permitted to provide NGL buffers and to take delivery thereof. 0nly if Lakehead 
provides the buffers must it apportion the cost between its crude oil and NGL shippers. 
The Commission will allow Lakehead to propose its revised buffer rules when it 
undertakes NGL service for additional shippers, at which time the Commission will 
consider the reasonableness of Lakehead's buffer rules. 

E . ~  

Lakebead's present tariff rule 6(b) provides that it will segregate NGL shipments, 
if they are not of a "kind or quality" currently being shipped on its system. I°p 
Lakehead allows an NGL shipper to request that its shipment not be commingled with 
the NGL shipment of another shipper and has no kind or quality standards in its tariff. 
The AL] concluded that Lakehead's refusal to make necesmu*y rules contravenes 
section I(6) of the ICA and that it, as • common carrier, cannot abrogate its 
responsibilities by allowin8 the shipper to make the rules. He ordered Lakehead to 
make appropriate rules, if kind or quality definitions are relevant to its or its mdsting 
shippers' operations. 

d 

~ The cur~nt tariff rule 6(b) pmvide~ 

If NGL tendered to the Csrrtet is of • kind 
quality that is not currently b,dn~ m u ~  by 
the Carrier, then the Carrier sha~ •t the rKlU~t ot 
the Shipper ~ such NGL imd s ~ e c t  to the operat- 
in~ cmd/ti~u M the fsciUti~ o~ the Carrier, en- 

FF-qC Rq..ts 

desvor to sezrcsute such NGL durinll 
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Lakehead excepts to the extent the ALJ's decision could be interpreted to require 
forced comminlgling. It  proposes the foliowing new tariff rule 60>): 

If • Shipper requests that its NGL be segresated from other specified NGL or 
other specified Petroleum transported by the carrier, then, subject to the existinS 
facilities and operating conditions of the Carrier, the Carrier shall make reasona- 
ble efforts to segregate such NGL. 

I t  further maintains that its decision to operate its pipeline on & batched basis is an 
exercise of its legitimate bmineu judgment and comports with Cmatal States Market- 
/a& rnc. v. Texas - New Mex/co P/pe//ae Co., where the Commbsion dismissed a 
complaint that a shipper changed its practice of commingling to a practice of batch- 
ing.no It submits that, st present, commingling is • moot issue because the mdsting 
breakout tankage owner will not let Lakehead me its tankage for third-party NGLs. It  
further maintains that, if new B0b'T facilities are built, there may be no need for 
commingling because of separate breakout spheres or tubes for distinct NGL streams. 
It  also states that it wants to avoid use of a qmdity bank ("component balancins") 
type arrangement for componsatinlg shippers wh~e NGLs would be devalued in 
commingling. It  clarifies that by commingling it means mi~ng batches of different 
shippers and not one shipper's various products. 

Marysville responds that Lakehead has missed the ALJ's point and has offered to 
amend its tariff to match its non-conforming behavioc I t  maintains that there is no 
harm in mixing NGLs of similar kind and quality and that component balancing is net 
particularly unusual or burdensome. It  adds that since BOST facilities cannot be fully 
emptied of previous batches, it is no solution to build separate BOST facilities. I t  
submits that Cmst~  States Marketing is inappcalte because the pipeline was allowed 
to enforce its "kind or quality" requirements to stop the rnmminmlin~ of distinctly 
inferior product with hisher grades of crude while here Lakehead is seeking to ignore its 
"kind or quality" requirements. 

At present, this imue is not ripe in that Lakehead has only one shipper of NGLs. 
However, if Lakehead provides NGL service for additioul shippers, it must publish in 
its tariff its kind or quality rules about what quality of NGLs will be hatched tosether 
on behalf of different shippers, nt  However, the Commission concludes it would be 
appropriate for Lakehead to allow a shipper to reque~ segreption of its own NGLs so 
long as it does not in effect vitiate its common carrier duty. The Commimim will allow 
Lakehead to file tho~ rules when it undertakes service for additional shippers, at which 
time the Commission will cousider the reasonableness of the rules. 

V. ConcluMon 

In conclusion, with respect to rate base, the Commission has concluded that TOC 
is the appropriate form of rate b,se to use in determini~ the reasmableneu of 
Lakehead's rates, and that the Canadian Association has not shown that Lakehead is 
not entitled to a starting rate base. 

With respect to the major cost-of.service iseue% the Commisei~ has concluded it 
was appropriate in this case for the ALJ to use two test years and that Lakehead is not 

tm 25 FERC 161,164 (lge3). 
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entitled to recover a tax allowance with respect to individual limited lmrtnersh/p 
interests. 

The Commimion also has concluded that Lakehead's rate in effect on October 24, 
1991, were subject to a complaint and so were not deemed just and restorable by the 
Energy Policy Act of 1992, but that if Lakehesd must make refunds under this opt'on, 
it is obligated to do so only down to the level of its rates on May 2, 1992. 

Last, the Commission has concluded with respect to NGL's that Lakehead has not 
violated its common carrier obligation by refusing to obtain BOST fac/l/t/es, but that if 
it receives a reasonable request for service, it must take appropriate action to ensure 
that the NGLs can move on its system and Fde revised buffer and kind or quality rules. 

The ~ order. 

(A) ~ InitlaJ Decim'on of the administrative law judge is affirmed in part and 
modified in part as discumed in the bedy of this order. 

(B) Within 45 days after issuance of this order (or 30 dsys after imuance of a final 
order on rehesring if there are requests for rehearing pending at the ~ of the 45-day 
period), Lakehead shall file detailed supportins workpapers for the locked-in period of 
May 3, 1992 through July 5, 1993, in accordance with the findings and cmtclusiom of 
this order, along with a proposed plan of refunds showing the detailed calculation of 
proposed refunds to particular shippers that will be nec~mry ss a result of the actions 
taken in this order. 

(C) Within 30 days after Commission acceptance of Lakehead's revised 
worklmpers and proposed refund plan filed pursuant to Orderins Paragraph (B), 
Lakehesd shall make refunds to its customers and fde a refund report with the 
Commmim showing the calculation and payment of any refund that become 
as a result of the actions taken in this order. 

1 68 F][.RC 1[ 6 1 , 1 ~  (1994). 
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