UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Inquiry Regarding the Commission’s Policy
for Recovery of Income Tax Costs

)
)
)

Docket No. PL17-1

REQUEST FOR CLARIFICATION OF
THE MASTER LIMITED PARTNERSHIP ASSOCIATION
Pursuant to Rule 212 of the Rules of Practice and Procedure of the Federal Energy
Regulatory Commission (“Commission” or “FERC”),1 the Master Limited Partnership
Association (“MLPA”) hereby respectfully requests clarification of the Commission’s
“Revised Policy Statement on Treatment of Income Taxes” issued March 15, 2018 in the
referenced proceeding (“Revised Policy Statement”).2 In support hereof, MLPA states
the following:
I. PERTINENT BACKGROUND
In 2007, the U.S. Court of Appeals for the District of Columbia Circuit (“D.C.
Circuit”) found that the Commission had justified its Income Tax Policy Statement issued
in 2005,3 concluding that it was not arbitrary or capricious for the Commission to allow
regulated limited partnership pipelines to recover an income tax allowance to the extent
that their partners, both individual and corporate, incurred actual or potential tax liability
on their distributive share of the partnership income.4 Subsequently, in another case also
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18 C.F.R. § 385.212 (2018).
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Inquiry Regarding the Commission’s Policy for Recovery of Income Tax Costs, 162 FERC ¶ 61,227
(2018).
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Policy Statement on Income Tax Allowances, 111 FERC ¶ 61,139, at P 33 (2005) (“2005 Tax Policy
Statement”).
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ExxonMobil Oil Corp. v. FERC, 487 F.3d 945, 951-55 (D.C. Cir. 2007) (“ExxonMobil”).
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involving SFPP, L.P. (“SFPP”), a master limited partnership (“MLP”) pipeline that filed
a rate case in 2008, the D.C. Circuit found that the Commission had not provided
“sufficient justification for its conclusion that there is no double recovery of taxes for
partnership pipelines receiving a tax allowance in addition to the discounted cash flow
return on equity.”5 However, the D.C. Circuit clarified that “we held in ExxonMobil that,
to the extent FERC has a reasoned basis for granting a tax allowance to partnership
pipelines, it may do so.”6
On remand, the Commission issued a Notice of Inquiry seeking comments
regarding how to address any double recovery resulting from the Commission’s current
income tax allowance and rate of return policies, consistent with United Airlines.7 After
receiving initial and reply comments from a number of industry participants, the
Commission issued the Revised Policy Statement announcing that it will revise the 2005
Tax Policy Statement and “will no longer permit MLPs to recover an income tax
allowance in their cost of service.”8 The Commission stated that it “will address the
application of United Airlines to non-MLP partnership or other pass-through business
forms as those issues arise in subsequent proceedings.”9 Thus, only MLPs are singled out
and not permitted to seek recovery of an income tax allowance on a case-by-case basis.
The demonstrated market consequences of the Revised Policy Statement and recent and
potential corporate conversions reflect that the Commission’s denial of an income tax
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United Airlines, Inc. v. FERC, 827 F.3d 122, 136-37 (D.C. Cir. 2016) (“United Airlines”).

6

Id. at 135 (citing ExxonMobil, 487 F.3d at 955).
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Inquiry Regarding the Commission’s Policy for Recovery of Income Tax Costs, 157 FERC ¶ 61,210
(2016)(“NOI”).

8

Revised Policy Statement at PP 2, 8.

9

Revised Policy Statement at P 3.
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allowance to all MLPs has and will deter investment. As explained herein, the decision
to treat all MLPs generically but allow all non-MLPs and other business formations to
seek recovery of an income tax allowance on a case-by-case basis is arbitrary and
capricious. Therefore, the Commission should clarify the Revised Policy Statement by
finding that whether an MLP or any other partnership form may recover an income tax
allowance will be determined on a case-by-case basis.
II. DISCUSSION
A.

The Commission’s Reliance on a Single MLP As the Basis for Categorically
Excluding All MLPs From An Income Tax Allowance Is Not Reasoned Decision
Making
In United Airlines, the D.C. Circuit found only that the Commission had failed to

demonstrate there was no double recovery of income tax costs when it permitted SFPP to
recover an income tax allowance in its cost of service rates and to earn a return on equity
pursuant to the DCF methodology.10 This conclusion was based upon three essential
“facts” in the record before it at that time (which was developed almost a decade ago)
that the D.C. Circuit deemed to have been agreed upon.11 Notably, the D. C. Circuit did
not conclude that there could not be a “sufficient justification;” it concluded only that the
Commission had not provided one in that case.
The record in this proceeding, which includes ten years of data, sworn affidavits,
and has the benefit of being fully developed with industry-wide participation, differs
from the one before the court in ExxonMobil and several parties have shown that there is
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United Airlines, 827 F.3d at 126-27, 136.
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Id. at 136-37.
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neither a double recovery12 nor a concern regarding parity. However, without analyzing
a single MLP other than SFPP, as described in 2008, the Commission issued a Revised
Policy Statement applying to all MLPs that erroneously relies upon the D.C. Circuit’s
finding in United Airlines.13
In the Revised Policy Statement, the Commission has failed to justify its decision
to bar all MLPs, regardless of structure, from seeking to recover an income tax
allowance. Despite the sweeping pronouncement that the Revised Policy Statement will
apply to “MLPs,” the Commission provides little specificity as to what “MLP” means in
this context. The Commission identifies SFPP as an MLP, and notes that an MLP is a
publicly-traded partnership under the Internal Revenue Code that receives at least 90
percent of its income from certain qualifying sources, citing Section 7704 of the Treasury
Regulations.14 The Commission further noted that at the time of the rate filing, Kinder
Morgan Energy Partners, an MLP, indirectly owned a 99% percent general partner
interest in SFPP.15 This is the extent of the specificity provided by the Commission when
it categorically excludes all MLPs from an income tax allowance recovery. MLPA
submits that this generic information falls far short of analysis of an MLP pipeline’s
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Inquiry Regarding the Commission’s Policy for Recovery of Income Tax Costs, Comments of the
Interstate Natural Gas Association, Docket No. PL17-1, at 28-40 (filed Mar. 8, 2017); Inquiry
Regarding the Commission’s Policy for Recovery of Income Tax Costs, Comments of the Association
of Oil Pipe Lines, Docket No. PL17-1, at 20-38 (filed Mar. 8, 2017); Inquiry Regarding the
Commission’s Policy for Recovery of Income Tax Costs, Comments of SFPP, L.P., Docket No. PL171, at 13-26 (filed Mar. 8, 2017).
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United Airlines, 827 F.3d at 136.
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Revised Policy Statement at P 1, n.3. The Commission once in the Revised Policy Statement
describes the applicability of its order to “MLPs like SFPP.” Revised Policy Statement at P 3.
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Revised Policy Statement at P 1, n.3 (citing SFPP, L.P., 134 FERC ¶ 61,121, at P 74 (2011)).
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structure and does not constitute reasoned decision making.16 This description of a single
MLP is not a sufficient basis to determine that all MLPs, no matter what their structure,
or the return on equity from the DCF analysis, should be precluded from receiving an
income tax allowance. Without an analysis of the specific MLP structure and ownership,
the Commission has not justified why a particular MLP pipeline, such as one that has
predominantly corporate partners, should not receive an income tax allowance.
The Commission should either limit the applicability of the policy statement to
SFPP’s specific MLP structure in 2008, because that is the only MLP discussed in the
entire Revised Policy Statement, or it should acknowledge that it failed to address all
MLP structures and clarify that the policy will be applied on a case by case basis.
B.

The Commission Did Not Analyze Every MLP Structure Before Determining that
Every MLP is Precluded From Recovering An Income Tax Allowance
In the Revised Policy Statement, the Commission did not analyze any of the

multiple forms of MLP structures. The Commission’s assumption appears to be that an
“MLP” has a single structure as compared to other partnerships and business forms, of
which there are many. This assumption is incorrect because each existing MLP has a
different mix of ownership (including significant corporate ownership)17 as well as a
variety of subsidiaries and investments (also including corporations). The Commission’s
failure to distinguish among the various MLP structures for purposes of permitting an
MLP to seek recovery of an income tax allowance is not reasoned decisionmaking.

16

As discussed below there are a variety of structures, including those that involve C-corporations, and
the Commission has failed to explain why it is justified in lumping all MLPs, regardless of structure,
into a category excluded from potentially recovering an income tax allowance.

17

A survey of 60 MLPs indicates that corporations own 43.2% of such MLPs equity by value. Appendix
B includes slides reflecting value of MLP ownership by equity type (slide 1) and number of MLP
investors by entity type (slide 2).
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While the Commission categorically excludes an income tax allowance for MLPs,
the Revised Policy Statement injects uncertainty regarding an income tax allowance for
all but one other pipeline ownership structure, illustrated in slide 1: a pipeline is 100%
owned by a corporation may recover an income tax allowance.18 Taking the Commission
at its word, non-MLP partnerships will have an opportunity to argue for the inclusion of
an income tax allowance “in subsequent proceedings.”19 Such disparate treatment may
result in treatment that is either punitive or arbitrary. MLPA submits that consideration
of the following partnership structures aptly illustrates the Commission’s failure to
engage in reasoned decision by denying all MLPs an income tax allowance regardless of
structure or mix of ownership, as illustrated in slides 2 through 7 and summarized below:
•

In Structure slide 2, a pipeline is 100% owned by an MLP with 100% public
ownership: an income tax allowance cannot be recovered;

•

In Structure slide 3, a pipeline is owned by a private partnership between two
corporations, each with a 50% partnership interest: income tax allowance may be
recovered;

•

In Structure slide 4, a pipeline is owned by a private partnership that includes two
corporations (49.5% interest for each) and a single individual with a 1% interest:
income tax allowance may be recovered;

•

In Structure slide 5, a pipeline owned by an MLP, with a 1% public ownership
and two other corporate partners each with a 49.5% partnership interest: an
income tax allowance cannot be recovered;

•

In Structure slide 6, a pipeline is owned by a corporation under an MLP: an
income tax allowance may be recovered; and

•

In Structure slide 7, which is similar to structure 6, however the pipeline is owned
by an MLP through an entity disregarded for federal income tax purposes rather

18

MLPA has attached hereto as Appendix A several schematics of the structures described in these
examples.

19

Revised Policy Statement at P 3. In addition to the arguments regarding the inclusion of the income
tax allowance, the categorical exclusion of MLPs from such consideration likely will lead to litigation
about that issue as well.
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than by the corporation under the MLP: an income tax allowance cannot be
recovered.
These examples reflect the arbitrary, and we believe punitive, results of applying the
categorical exclusion to all MLPs without regard to the specific facts, and demonstrate
why the Commission should clarify that whether an MLP or any other partnership form
may recover an income tax allowance will be determined on a case-by-case basis.20
Furthermore, MLPA submits that the results would be more arbitrary when
applied to the actual, complex organizational structures of existing MLPs and that the
punitive and arbitrary results of the sweepingly broad Revised Policy Statement will have
significant financial consequences. The Commission did not analyze various MLPs to
show that in every instance a double recovery results from recovery of an income tax
allowance. Therefore, the Commission should not single out the “MLP” for disallowance
of the income tax allowance without reviewing the specific facts of each MLP in
individual proceedings to determine the extent, if any, of double recovery.
Allowing each MLP to pursue recovery of an income tax allowance in individual
proceedings will ensure that the Commission has an opportunity to address the income
tax allowance based on specific facts as opposed to overly-simplistic generalization. The
aforementioned examples leave one to wonder why an MLP with two significant
corporate partners and only a small percentage of the partnership interests held by the
public should be precluded from any income tax allowance. Even without regard to the
consideration of confidence in the financial integrity of the enterprise required by Hope,
20

We note that in the case of the oil pipeline index modifications contemplated by the Commission, the
methodology used by the Commission would not afford liquids pipelines the opportunity for a caseby-case determination. The Commission-created oil pipeline index would be derived in part from the
costs incurred by MLPs no longer recovering an income tax allowance, but would then be applied to
all pipelines with indexed rates, regardless of the corporate form of the pipeline itself, an overly broad
result given the multiplicity of structures described in the slides above.
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that result seems arbitrary.
recovery?

At what percentage should the public interest preclude

Such questions cannot be addressed without specific facts addressed in

individual proceedings.
Several commenters, including Natural Gas Indicated Shippers, Berkshire
Hathaway Energy Company (“Berkshire Hathaway”), Dominion Resources, Inc.
(“Dominion”), and Edison Electric Institute (“EEI”) addressed the issue of the
multiplicity business forms or partnership structures. Berkshire Hathaway, Dominion
and EEI each submit that partnerships with C-corporation owners should be entitled to an
income tax allowance.21 Natural Gas Indicated Shippers take a hybrid approach asserting
that where there are multiple publicly-traded owners of the pipeline company, the
Commission should limit the income tax allowance to the percentage of ownership held
by a publicly-traded corporation.22 The Commission did not address these comments that
clearly reflect recognition of the need for different treatment of MLPs depending on their
structure or ownership. MLPA respectfully submits that the Commission has failed to
justify why an MLP that has only, for example, a 5% interest held by non-corporate
investors should not recover any income tax allowance.
In addition, the Commission’s policy also results in wholly unjustifiable
distinctions as to eligibility for an income tax allowance. Further, the arbitrariness of the
Commission’s approach is shown by the following example regarding private
21

Inquiry Regarding the Commission’s Policy for Recovery of Income Tax Costs, Comments of
Berkshire Hathaway Energy, Docket No. PL17-1, at 3-4 (filed Mar. 8, 2017); Inquiry Regarding the
Commission’s Policy for Recovery of Income Tax Costs, Comments of Dominion Energy, Docket No.
PL17-1, at 9-16 (filed Mar. 8, 2017); Inquiry Regarding the Commission’s Policy for Recovery of
Income Tax Costs, Comments of the Edison Electric Institute, Docket No. PL17-1, at 8-9 (filed Mar.
8, 2017).
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Inquiry Regarding the Commission’s Policy for Recovery of Income Tax Costs, Comments of the
Natural Gas Indicated Shippers, Docket No. PL17-1, at 19 (filed Mar. 8, 2017).
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partnerships.23 MLPA submits that a private partnership with 100 investors (Structure
slide 8), which meets the federal income tax requirements for being considered readily
tradable on a secondary market, but has no more than 100 partners, is not considered a
publicly-traded MLP. Presumably, because it is not a publicly-traded MLP, the private
partnership is not precluded from seeking to recover an income tax allowance. However,
if a single additional investor is added to the private partnership (Structure slide 9), the
pipeline would be owned by a private partnership among 101 investors, and considered
publicly-traded. This contrast aptly illustrates that the Commission should not have
determined that an entire category of partnerships is not eligible to seek recovery of an
income tax allowance.
MLPA respectfully submits that the Commission’s pronouncement impacting all
MLPs and its failure to analyze specific MLP structures and ownership is not reasoned
decision-making. The Commission should clarify that the Revised Policy Statement is
general guidance and an MLP, like any other partnership, must bear the burden to show
that it is entitled to recover an income tax allowance and that there is no double recovery
in each individual proceeding.
C.

The Commission Fails to Justify its Disparate Treatment of MLPs vs Non-MLPs
The generic treatment of MLPs in the Revised Policy Statement is not justified in

light of the case-by-case basis afforded to non-MLPs. The Commission does not address
why the MLP is treated differently from all other partnerships and pass through entities.
Although the Commission did not hesitate to paint all MLPs with a single broad brush

23

See Appendix A, Structure slides 8 and 9. Structure slide 11 reflects a joint venture with a 99%
corporate ownership and 1% MLP interest: it is unclear how the Commission will view this
ownership structure.
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without supporting analysis, the Commission was unwilling to address any other
partnership structure. The Commission stated, “this record does not provide a basis for
addressing the United Airlines double-recovery issue for the innumerable partnership and
other pass-through business forms that are not MLPs like SFPP.”24 The truth is that there
is likely no MLP exactly “like SFPP” in terms of ownership or subsidiary constitution.
The Commission offers no explanation for this distinction but saw fit to expressly state,
“[t]his Revised Policy Statement does not address other, non-MLP partnership or other
pass-through business forms.”25 MLPs should be addressed on a case-by-case basis for
the very same reason that a generic proceeding is not well-suited to address non-MLP
partnership formations.26 The Commission fails to provide any justification for denying
an income tax allowance to all MLPs without regard to the specific facts of an individual
pipeline proceeding, but allows non-MLP partnerships and other business formations to
be addressed on a case-by-case basis. Thus, the Commission has failed to engage in
reasoned decision-making and must clarify the Revised Policy Statement by stating that
MLPs will be addressed on the same case-by case-basis as other partnerships and passthrough business forms.
D.

The Revised Policy Statement Denies MLPs the Right to Raise the Income Tax
Allowance Issue in Individual Proceedings
MLPA submits that the Commission’s blanket policy denying all MLPs an

income tax allowance wrongfully deprives MLPs of the opportunity to develop a record
in an individual proceeding, substantially eliminating the rights of all MLPs to

24

Revised Policy Statement at P 3.

25

Revised Policy Statement at P 45.

26

Revised Policy Statement at P 3.
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demonstrate that an income tax allowance does not result in a double recovery. This is
perhaps an unintended consequence of the Commission’s revised policy, but it again
unjustly and unjustifiably limits the rights of MLP pipelines to litigate an issue in their
financial interest. In the more than twenty years that parties have litigated the issue of
income tax allowance recovery, including the most recent period under the 2005 Tax
Policy Statement when the Commission repeatedly dismissed arguments attacking that
policy statement, the Commission never denied parties the right to raise the issue. We
see no reason it should start denying parties those rights now.
E.

The Commission Should Clarify That MLPs Will Be Addressed On a Case By
Case Basis In Light Of the Demonstrated Market Consequences and Announced
and Potential Corporate Conversions
The Commission should clarify its policy to apply on a case by case basis to meet

the standards of Hope.27
1.

Legitimacy of Hope Concerns

In the Revised Policy Statement, the Commission concludes:
Pipelines claim that removal of the income tax allowance for MLPs will
deny pipelines adequate recovery under Hope and deter investment. This
is not the case.28
While the Commission could not reasonably have been expected to predict the actual
impact of the Revised Policy Statement in responses to the NOI, those impacts have been
immediate, negative and the substantial decline in the market value of many MLP
equities may impair their ability to raise capital on acceptable terms. We have attached
as Appendix C slides which demonstrate the dramatic decline in MLP market value
27

FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944) (“Hope”); Bluefield Water Works & Improvement
Co. v. Public Service Comm’n, 262 U.S. 679 (1923) (returns should be sufficient to assure confidence
in the financial integrity of the enterprise and to maintain credit and attract capital).

28

Revised Policy Statement at P 44 (citations omitted) (emphasis added).
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following the issuance of the Revised Policy Statement.

We will summarize those

impacts as well as comments published by investment analysts following the issuance of
the Revised Policy Statement that are fundamentally at odds with the Commission’s
belief that the Revised Policy Statement raised no Hope concerns because it would not
deter MLP investment:
•

By the close of trading on March 15, 2018, the date of the issuance of the Revised
Policy Statement, energy focused MLPs had lost $15.8 billion in market
capitalization;

•

From March 15, 2018 through market close on April 11, 2018, energy focused
MLPs had lost $14 billion in market capitalization;29

•

Multiple MLPs holding material interstate pipelines have experienced the loss of
between 25% and 40% of their market value;

•

Losses in excess of $14 billion in market capitalization translate directly into
individual losses to two million distinct MLP investors, many of whom are
retirees; a survey of 60 MLPs indicates that approximately 50.65% of investors,
representing $49 billion dollars, are retirement accounts.30

The impact on any publicly traded businesses of such significant drops in market value is
typically severe, negatively impacting anticipated equity financing for capital
expenditures and long-term development plans. Investment analysts have characterized
the impact of the Revised Policy Statement on MLPs as follows:
•

Tom Abrams of Morgan Stanley published on March 23, 2018 “we could see
retail holders moving away from the structure, particularly if there is uncertainty
as pass through owners in the new regime.”

29

Over the past week, MLP equities have increased somewhat in value due to largely non-MLP specific
factors such as broader market strength and improving crude oil prices. However, while the MLP
equity values have recovered, modestly, the overall impact of the Revised Policy Statement has been
materially negative with Wells Fargo analyst Michael Blum reporting as recently as today, April 13,
2018, “the FERC ruling continues to consume a significant amount of our time and be a primary topic
among investors...on a practical level, we believe the FERC ruling makes MLPs less attractive as an
investment and raised their cost of equity capital overall.”

30

Appendix B, slide 2.
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•

Baird Equity Research reported on March 15, 2018 “Thursday’s [legislation]
[Revised Policy Statement] leaves midstream investors… incrementally leery of
further capital commitment.”

•

Darren Horowitz of Raymond James reported on March 19, 2018, “Unfortunately,
unexpected +10% declines in individual stocks and approximately 9% declines in
the index are one of the things investors do not want from this supposedly
stable…subset of the energy market. For some this may be the ‘final straw.’”

We find these statements diametrically at odds with the Commission’s conclusion that the
Revised Policy Statement would not deter investment in MLPS nor raise implications
under Hope. We believe that because information is now available to the Commission
demonstrating actual impact rather than hypothetical projections reflected in the record to
date means that individual pipelines must be provided the opportunity to provide their
own Hope based arguments in the context of individual rate proceedings.
2.

Revisiting Congressional Intent in Light of Recent Developments

The market’s reaction to the Revised Policy Statement provides a hindsight test to
another conclusion reached by the Commission in the Revised Policy Statement:
In conclusion, removing the income tax allowance will not eviscerate the
preferential tax treatment that Congress gave entities engaged in natural
resource activities by permitting them to operate as publicly-traded
partnerships with pass-through taxation, including the ability to reach a
broader base of investors and defer certain tax obligations. Even in the
absence of an income tax allowance, the energy sector will benefit from
the MLP business form by enabling MLP-owned pipelines to provide
lower tariff rates to shippers, including those engaged in production,
marketing and refining.31
The above quoted text can be paraphrased as three conclusions by the Commission:

31

(1)

the Revised Policy Statement will not frustrate the intent of Congress in
adopting 7704;

(2)

the Revised Policy Statement will not prevent investors from benefitting
from MLP investments; and

Revised Policy Statement at P 41 (citations omitted) (emphasis added).
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(3)

the energy sector will benefit from lower transportation tariffs.

Factual developments since March 15, 2018 suggest to us that all three assumptions are
unlikely to prove true. Recently, three MLPs have publicly announced conversions or
mergers into taxable corporations: Viper Energy Partners, L.P., Legacy Reserves, LP and
Tallgrass Energy Partners, L.P. While it is unlikely that these conversions were the result
of the Revised Policy Statement, each demonstrates that MLPs can convert into
corporations if it is no longer in their financial best interests to remain MLPs. As an
organization, we are aware of multiple MLPA members that are considering corporate
conversions. As Dominion pointed out in its filing, “over time, pipelines organized as
MLPs would become rare or potentially non-existent.”32 Financial analysts agree with
this prediction:

32

•

Shneur Gershuni of UBS reported on March 29, 2018, “We have been of the view
that there will be more MLPs who contemplate either a C-Corp conversion or
‘ticking the box’ [to be taxed as a corporation] since the FERC announcement.
The trend began this week as three MLPs announced corporate conversions.”

•

Tom Abrams of Morgan Stanley agreed, reporting on March 23, 2018, “more
firms, in order to side step this…unexpected move, may be more motivated to
pursue roll up transactions, or ‘check the box elections’ to be treated as C-corps.”

•

As Wells Fargo Equity Research reported on March 24, 2018, “The FERC has
effectively eliminated the MLP’s cost of capital advantage. Many are calling for
the end of the MLP structure… The FERC ruling causes MLPs typically thought
of as safest and lowest risk (e.g., regulated natural gas pipelines) to suddenly seem
entirely otherwise. You could make the argument that the FERC ruling is almost
equivalent to Congress disqualifying a majority of pipelines as qualifying income
under the tax code.”

Inquiry Regarding the Commission’s Policy for Recovery of Income Tax Costs, Request for
Clarification or Rehearing and Expedited Action of Dominion Energy, Inc., Docket No. PL17-1, at
10-11 (filed Mar. 30, 2018). If the Commission fails to clarify the Revised Policy Statement as
requested herein, an unintended result of the Commission’s Revised Policy Statement may be to
dictate business formations exactly contrary to those expressly created by Congress to encourage
investment in energy infrastructure.
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Moreover, we believe that all these developments may ultimately threaten the
infrastructure development that is vital to the U.S. economy. As Shneur Gershuni of
UBS reported on March 20, 2018, “Going forward there is risk that fewer new pipelines
will be built due to lower returns absent the tax allowance. Concerns have been raised if
this poses a risk to the shale boom.” We cannot predict whether or how many existing
MLPs may undertake corporate conversions. Nor can we predict with certainty the
impact on future infrastructure development. But we can say, with certainty, that each of
those statements by professional equity analysts, as well as feedback from our members,
merits a serious examination of the Commission’s conclusions summarized in (1) – (3)
above.
(1)

If corporate conversion is pursued by any meaningful number of MLPs
with interstate pipelines as predicted by more than one research analyst
and evidenced by discussions with our members to date, we believe
Congressional intent in adopting Section 7704 will be eviscerated.

(2)

Investors will not benefit and will, in fact, be harmed. Widespread
material MLP devaluations as well as acute MLP specific trading losses
have cost MLP investors $14 billion to date. Even worse, in most cases
conversions of MLP into corporations are typically fully taxable to
investors, despite providing investors no cash consideration, compounding
investor losses. Moreover, the rapidity of potential corporate conversions
suggests that management teams may not wait for future rate case action,
locking in these losses. Collectively, those developments suggest that the
likelihood investors will continue to benefit from MLP investments is at
risk as a result of the FERC’s actions.

(3)

The energy sector will not benefit. While one could argue that the
Revised Policy Statement transfers the benefit of 7704 to shippers rather
than the investors (a result we believe subverts the purpose of section
7704), the result may be even worse than that. Corporate conversions
result in continued income tax allowance on pipelines like SFPP.
Moreover, the Revised Policy Statement and its real life consequences to
date suggest that it is not agnostic as to choice of entity, but favors
corporations. If MLPs convert to corporations, there is no benefit to
shippers in rates due to the MLPs’ loss of an income tax allowance.
Moreover, we believe pipeline construction financed by MLPs, which has
15
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fueled the development of hundreds of billions of dollars midstream
development over the last two decades, will be significantly adversely
affected, denying those same shippers the infrastructure growth on which
their businesses rely, and upon which our country is anticipated to need to
accommodate current and projected demand. According to an April 2016
INGAA Foundation Study, the US will need over $500 billion in new
energy infrastructure development over the next two decades (North
American Midstream Infrastructure Through 2035: Leaning into the
Headwinds, prepared by ICF International, April 12, 2016, pg. 8).
In considering the observations above, we have to ask ourselves who will ultimately
benefit from the Revised Policy Statement?

If corporate conversions continue, not

MLPs, not investors, not shippers, and not energy consumers. In this context, we believe
the FERC must clarify its policy, particularly in providing MLPs the opportunity to
demonstrate their own analysis of the loss of the income tax allowance under Hope and in
the context of their particular facts.
The Commission simply has not demonstrated that a double recovery will occur
with respect to every MLP pipeline for which an income tax allowance is permitted and
the DCF analysis is used.

Additionally, the Commission did not anticipate the

demonstrated market consequences and corporate conversions in response to its Revised
Policy Statement. The Commission can address these oversights by clarifying its policy,
as requested herein.
III. CONCLUSION
WHEREFORE, for the foregoing reasons, MLPA respectfully requests that the
Commission clarify the Revised Policy Statement by finding that whether an MLP or any
other partnership form may recover an income tax allowance will be determined on a
case-by-case basis.
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Respectfully submitted,

Lori E. L. Ziebart
Lori E. L. Ziebart
Executive Director
Master Limited Partnership Association
300 New Jersey Avenue, NW
Suite 900
Washington, DC 20001
(202) 747-6570
lziebart@mlpassociation.org
Dated: April 13, 2018
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CERTIFICATE OF SERVICE
Pursuant to Rule 2010 of the Commission’s Rules of Practice and Procedure,
18 C.F.R. § 385.2010, I hereby certify that I have this day served the foregoing document
upon each person designated on the official service list compiled by the Secretary in this
proceeding.
Dated at Washington, D.C., this 13th day of April, 2018.
/s/ Gia Cribbs
Gia Cribbs
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