The Plain Language of Texas Constitution Article 8, Section 24(a)
Is Applicable to Income Tax Impositions on Partmexship Entities.

When viewed in light of the plain language of Texas Constitution article 8, section 24(a)

and relevant authorities, the imposition of the Margin Tax would bring the constitutional
provision into play, thereby requiring a public referendum to validate imposition of the tax.

Texas Constitution article 8, section 24(a) provides:

A general law enacted by the legislature that imposes a tax on the net incomes of
natural persons, including a person’s share of partnership and unincorporated
association income, must provide that the portion of the law imposing the tax not take
effect until approved by a majority of the registered voters voting in a statewide
referendum held on the question of imposing the tax. The referendum must specify
the rate that will apply to taxable income as defined by law.

Hereinafter, the constitutional provision will be referred to as the “Bullock Amendment.”

The Bullock Amendment Is Applicable to Partnership Level Taxation.

As the 75th and 79th legislatures confirmed (see discussion below), the Bullock
Amendment’s language makes clear that its coverage includes an income tax on a partnership
interest attributable to a natural person, whether imposed at the partnership or individual level.
Moreover, the Bullock Amendment specifically refers to “a person’s share of partnership and
unincorporated association income.” This plain language makes no distinction between general
partnerships, limited partnerships and limited liability partnerships, and applies even if the
partnership is viewed as a separate legal entity.

Notwithstanding this plain language, Margin Tax proponents assert that the provision is
not applicable, because: (i) a partnership can be taxed at the entity level before the individual
partner’s share of partnership income is calculated or distributed; and (ii) such tax is outside the

scope of the Bullock Amendment, which is limited to taxes imposed directly on the individual

partner.



This assertion is wrong, because it ignores the Bullock Amendment’s plain language,

which has two separate and distinct prongs:

First Prong “a tax on the net incomes of Applies at the very least to a tax
natural persons” imposed on individual partners

after the partnership ‘s federal
taxable income is calculated and
allocated to the partners; also
applies to partnership entity level
taxation, which has the identical
economic impact.

Second Prong “a person’s share of Confirms application to a tax
partnership and unincorporated imposed at the partnership entity
association income” level before the individual

partner’s share of partnership
income is calculated or
distributed.

A reading of both prongs of the Bullock Amendment makes clear that its coverage
includes an income tax imposed at either the partnership entity level or the individual partner
level. The first prong clearly covers taxation at the individual partner level after partnership
income is calculated. Therefore, the assertion made by Margin Tax proponents — a partnership
can be taxed at the entity level before the individual partner’s share of partnership income is
calculated or distributed — makes a nullity of the second prong. As the first prong precludes any
form of tax imposed directly on the partner, the second prong must apply to a tax imposed at the
partnership entity level — otherwise, it would have no meaning.

In construing constitutional or statutory provisions, every word is presumed to have been
used for a purpose, and a cardinal rule of statutory construction requires that each sentence,
clause, phrase and word be given effect if reasonably possible. Eddins-Walcher Butane Co. v.

Calvert, 298 S.W.2d 93, 96 (Tex. 1957); see also Cameron v. Terrell & Garrett, Inc., 618

S.W.2d 535, 540 (Tex. 1981). In this case, the proper interpretation of the Bullock Amendment



must take into account all of its language, including the second prong, which confirms inclusion
of a partnership level tax in the constitutional coverage. Any other interpretation would nullify

the Bullock Amendment’s-language in contravention of the cases cited above.

By Virtue of Its Practical Effect, a Partnership Level Tax Is Within the Bullock
Amendment's Scope.

The Courts View Taxes in a Manner Consistent with Their Economic Substance
and Practical Effect.

The imposition of an income tax on a partnership interest at the partnership level is no
different in economic substance or practical effect than the assessment of the same tax against
the individual owner of such partnership interest. In this context, the courts will view the tax in
a manner consistent with its practical operation. In Flint v. Stone Tracy Co., 220 U.S. 107

(1911), the Court stated:

[T]he mere declaration contained in the statute that it shall be regarded as a tax of a
particular character does not make it such if it is apparent that it cannot be so
designated consistently with the meaning and effect of the act . . . .

220 U.S. at 145.

The Texas Courts Similarly View Tax Impositions Consistently with Their
Economic Substance and Practical Effect.

In Suburban Utility Corporation v. Public Utility Commission of Texas, 652 S.W.2d 358
(Tex. 1983) the question concemned the determination of Suburban’s cost of service for rate
making purposes. Pursuant to the applicable statute, taxes were to be included in the cost of
service. However, the Public Utility Commission (“PUC”) disallowed the inclusion of federal
income tax expense in Suburban’s cost of service. The PUC’s disallowance was based on the

fact that Suburban was a “Subchapter S” corporation for federal tax purposes; accordingly, the



federal income taxes attributable to its operations were not paid at the corporate level, but instead
were paid by the corporation’s shareholders.

Reversing the PUC’s disallowance, the Texas Supreme Court concluded that even though
applicable federal income taxes were paid at the shareholder level rather than the corporate level,
Suburban was entitled to a reasonable cost of service allowance for such taxes. The Court
reasoned:

The income taxes required to be paid by shareholders of a Subchapter S corporation
on a utility’s income are inescapable business outlays and are directly comparable
with similar corporate taxes which would have been imposed if the utility operations
had been carried on by a corporation. Their elimination from cost of service is no
less capricious than the excising of salaries paid to a utility’s employees would be.
We therefore hold that Suburban is entitled to a reasonable cost of service allowance
for federal income taxes actually paid by its shareholders on Suburban’s taxable
income or for taxes it would be required to pay as a conventional corporation,

whichever is less.

652 S.W.2d at 364.

The identical reasoning is applicable to an analysis of the Bullock Amendment: the
imposition of an income tax at the partnership entity level is no different in economic substance
than the assessment of the same tax against the individual owner of such partnership interest.
The entity-level tax imposed on the partnership is in practical effect “a tax on the net incomes of
natural persons” within the meaning of the Bullock Amendment’s first prong. Of course, such
tax imposition also is within the coverage of the Bullock Amendment’s second prong.2

In Gragg v. Cayuga Independent School District, 539 S.W.2d 861 (Tex. 1976), the Texas
Supreme Court interpreted Texas Constitution article 8, section 1-d, which provides special
agricultural use valuation for lands owned by natural persons where agriculture is the natural

person’s primary occupation and source of income. The taxpayer held oil and gas investments in

2 Suburban Utility Corporation involved a corporation, which clearly was a separate entity that provic.ied liability
limitations for its owners. Therefore, the decision makes clear that the analysis is based on the economic substance
of the tax imposition, not on entity classification or liability limitation attributes.
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partnership form, the net income from which was introduced into evidence and taken into
account by the Court in making the determination of primary source of income. While the issue
in the case was whether the net or gross income from the partnerships should have been utilized,
the Court clearly treated the partnership income as attributable to the partner. Therefore, in the
context of another Texas constitutional provision relating to “natural persons,” the Court viewed

the net income of the partnership as that of the partner.’

The Same Reasoning Applies to Tax Impositions on Professional Services
Partmerships.

In Bishop v. District of Columbia, 401 A.2d 955 (D.C. 1979), the court construed the
District of Columbia tax on unincorporated businesses as applied to a professional services
partnership.* The District of Columbia Home Rule Act prohibited a tax on the personal income
of non-residents. D.C. CODE ANN. § 1-206.02(a)(5). The imposition of the tax at the partnership
level was challenged by partners in District of Columbia law firms who were residents of
surrounding states. The basis for the challenge was that the District of Columbia unincorporated
business tax was actually a prohibited tax on the personal incomes of non-residents.

The District of Columbia made the same argument that is being made by the Margin Tax
proponents here: the tax was not a personal income tax, because it was titled an unincorporated
business tax and was imposed at the business entity level. Rejecting this contention, the District
of Columbia Court of Appeals held that “as to the characterization of the tax, it is fundamental

that the nature and effect of the tax, not its label, determine if it is an income tax or not.” Bishop,

? The Court indicated that it similarly would have used the partnership's gross income as that of the partner had it
been introduced into evidence.

* The District of Columbia Code presently contains an exception for a "trade or business in which more than eighty
percent of the gross income is derived from the personal services actually rendered by the individuals or the
members of the partnership. . . and in which capital is not a material income-producing factor." D.C. CODE ANN..
§ 47-1808.01(3). Therefore, service partnerships presently are exempt from the tax.
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401 A.2d at 958. The court concluded that “since the tax is on unincorporated business, [it] is
therefore in reality a tax on the associates or partners who run the business.” Id. at 961.

The Bishop decision establishes that the proposed Margin Tax is within the Bullock
Amendment’s scope. Significantly, the District of Columbia statute prohibiting a tax on the
personal income of non-residents was written narrowly, containing language equivalent only to
the first prong of the Bullock Amendment. Thus, the Bullock Amendment’s second prong,

which pertains specifically to taxes imposed at the entity level, confirms this result.

Other Judicial Precedents Support the Principle that the Formal Label Given to a
Tax Does Not Control Its Validity.

The courts consistently have invalidated taxes that have the effect of taxing certain types
of income prohibited from taxation, regardless of whether such taxes are labeled as income taxes
or are directly imposed on such “untaxable” income.

o Northwestern Mutual Life Insurance Co. v. Wisconsin, 275 U.S. 136 (1927). The
Wisconsin taxing authorities argued that a “license fee” imposed on the gross
income of insurance companies was a privilege or franchise tax rather than a tax
on property or income. The taxpayer argued that income from tax-exempt United
States bonds was effectively subjected to the tax. The Court held that the license
fee was impermissible inasmuch as it resulted in a tax on the income of the
taxpayer’s exempt bonds.

o Galveston, Harrisburg, & San Antonio Railway v. Texas, 210 U.S. 217 (1908).
The Supreme Court considered the constitutionality of a Texas statute imposing a
tax “equal to” 1% of the gross receipts of certain railroad corporations. A portion
of the taxpayer’s gross receipts was derived from transporting passengers and
cargo outside of Texas. The Court held that regardless of the tax’s label as a tax
“equal to a percentage” of gross receipts, it was an unconstitutional attempt to tax
receipts earned in interstate commerce, stating that “[n]either the state courts nor
the legislatures, by giving the tax a particular name or by the use of some form of
words, can take away our duty to consider its nature and effect.” Id. at 227.

o Continental Bank v. Arizona Department of Revenue, 638 P.2d 228 (Ariz. Ct.
App. 1981). An Arizona statute that required a reduction of net operating losses
by an amount equal to interest from United States bonds and municipal bonds was
held to violate the Arizona Constitution, which exempted income from state,
municipal and city bonds from tax. The court concluded that the effect of that
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statute was to unconstitutionally increase the income tax burden of a holder of
tax-exempt securities.

In summary, the case law establishes that “wishin’ don’t make it so.”

Florida's Interpretation of a Similar Constitutional Provision Suggests that the Proposed
MT Cannot Validly Apply to Partnerships Owned by Natural Persons.

The Florida Legislature’s statutory interpretation of a constitutional provision similar to
the Bullock Amendment further confirms the proposed Margin Tax’s invalidity as applied to
partnerships without voter approval. Florida Constitution article VII, section 5 provides:

Natural persons. No tax upon estates or inheritances or upon the income of natural
persons who are residents or citizens of the state shall be levied by the state, or under
its authority, in excess of the aggregate of amounts which may be allowed to be

credited upon or deducted from any similar tax levied by the United States or any
state.

The Florida statutes, like Texas, treat partnerships as entities distinct from the partners for
most purposes. FLORIDA STAT. ANN. § 620.8201. Nevertheless, the Florida Legislature
construed the constitutional limitation as being applicable to partnership income. Florida
Statutes Annotated Section 220.02 provides in pertinent part:

This code is not intended to tax, and shall not be construed so as to tax, any natural
person who engages in a trade, business, or profession in this state under his or her
own or any fictitious name, whether individually as a proprietorship or in partnership
with others, or as a member or manager of a limited liability company classified as a
partnership for federal income tax purposes; . . ..

This statement of intent shall be given preeminent consideration in any construction
or interpretation of this code in order to avoid any conflict between this code and the

mandate in § 5, Article VII of the State Constitution that no income tax be levied
upon natural persons who are residents and citizens of this state.”

The Florida constitutional prohibition on personal income taxes, like the District of
Columbia statute discussed above, contained a prohibition similar to only the first prong of the

Bullock Amendment. Neither the Florida nor District of Columbia prohibitions contained

% Florida Annotated Statutes Section 220.02 is reproduced in full at Appendix B to this brief.
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language similar to the Bullock Amendment’s second prong that is specifically applicable to a
person’s share of partnership or unincorporated association income.

Notwithstanding the narrow nature of the Florida and District of Columbia prohibitions,
the Florida Legislature and the District of Columbia Court of Appeals both construed the limited
scope constitutional provisions to prohibit the type of tax imposition now being proposed in
Texas. These authorities establish that the proposed Texas Margin Tax cannot validly be
assessed against partnership entities in the absence of voter approval. Such imposition clearly is

within the scope of the broader prohibitions set forth in the Bullock Amendment.

The Proposed Margin Tax's Invalidity as Applied to Partnerships Previously Was
Confirmed by the Texas Legislature.

Prior to the passage in the 2005 Regular Session of House Bill 3, 79th Legislature,
Regular Session (2005) (“H.B. 3"), the only major franchise tax reform bill that passed either the
Texas House or Senate subsequent to adoption of the Bullock Amendment was House Bill 4,
75th Legislature, Regular Session (1997) (“H.B. 4”). As originally filed, H.B. 4 proposed a
value-added tax similar to the proposed Margin Tax in that the tax base was broader than the
entity’s net income for federal tax purposes. H.B. 4 was amended in the House Committee, and
the versions of the bill that passed the House and Senate extended the existing franchise tax to
partnerships and other unincorporated entities except for proprietorships. Both the House and
Senate versions would have imposed the franchise tax at the entity level.®

H.B. 4, as initially passed by the House and Senate, specifically provided that it would

become effective only if the voters approved House Joint Resolution 4, 75th Legislature, Regular

® The H.B. 4 franchise tax provisions were deleted in conference commitiee, and the bill as finally passed did not
expand the business tax base.



Session (1997) (“H.J.R. 4”). See H.B. 4 § 7.01 (Introduced Version); H.B. 4 § 25.01(a) (House
Engrossed Version); H.B. 4 § 15.01(a) (Senate Version). H.J.R. 4, as passed by the House and
Senate, would have limited the scope of the Bullock Amendment by adding a new article 8,
section 24(k) to the Texas Constitution to read as follows:

This section does not apply to a privilege or franchise tax measured by the income of
a corporation, partnership, or other business entity, other than a sole proprietorship.

H.J.R. 4 § 6 (House Engrossed Version); H.J.R. 4 § 6 (Senate Version).

H.J.R. 4 would have revised the Bullock Amendment to effectively eliminate its second
prong relating to “a person’s share of partnership and unincorporated association income.” The
reason for H.J.R. 4 is clear: The imposition by H.B. 4 of an entity-level tax on partnerships and
other unincorporated entities would not have been valid under the Bullock Amendment unless
approved by the voters. Therefore, H.J.R. 4 was passed by the House and Senate in 1997 as an
enabling constitutional amendment to H.B. 4. The precedential impact of these actions is clear
by virtue of the fact that the Bullock amendment had been approved just four years earlier, and
Lieutenant Governor Bullock, the source of the Amendment, still served as Lieutenant Governor.

In this setting, the Legislature’s actions in 1997 confirm the Bullock Amendment’s
original intention: to prohibit the imposition on partnerships or other unincorporated businesses

of an entity-level tax measured by net income, unless approved by the voters.

H.B. 3 as Passed by the House During the 2005 Regular Session Recognized the Scope of
the Bullock Amendment.

H.B. 3, as passed by the House during the 2005 Regular Session, would have enacted the
Reformed Franchise Tax, which would have allowed business entities to elect either an employer

compensation-based tax or the existing franchise tax. In the event an unincorporated entity
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owned wholly or partially by natural persons elects to be subject to the franchise tax, H.B. 3
required that the business and those natural persons agree pursuant to the election form that the
taxable earned surplus of the business shall be calculated without regard to any exclusion,
exemption or prohibition set forth in the Bullock Amendment.’

Pursuant to Texas law, constitutional rights may be waived by act or omission, both in a
civil and criminal context. Fort Worth Indep. School Dist, v. City of Fort Worth, 22 S.W.3d 831
(Tex. 2000); Garrett v. State, 998 S.W.2d 307, 317 (Tex. App. — Texarkana 1999, petition for
discretionary review refused); Yandell v. Tarrant State Bank, 538 S.W.2d 684, 687 (Tex. Civ.
App. — Fort Worth 1976, writ ref’d n.r.e.); Young v. City of Colorado, 174 S.W. 986, 994 (Tex.
Civ. App. — Fort Worth 1915, writ ref’d). In addition, the Texas courts will not pass on the
constitutionality of a statute at the instance of one who has availed himself of its benefits. Fort
Worth Indep. School Dist. v. City of Fort Worth, 22 S.W.3d 831, 844 (Tex. 2000). This rule also
has been followed in the context of tax statutes. Hurst v. Guadalupe County Appraisal Dist., 752

S.W.2d 231, 233 (Tex. App. — San Antonio 1988, no writ).

This provision recognized the applicability of the Bullock Amendment to any form of
income tax imposed on an unincorporated entity in which an interest is owned by a natural
person. It also set forth a realistic solution to partnership taxation: the use of a taxpayer election

coupled with a waiver provision.

The Margin Tax is an Income Tax Subject to the Bullock Amendment.

Proponents of the Margin Tax assert that the Bullock Amendment is inapplicable,

because the proposed tax is based on gross revenues less compensation paid (limited to $300,000

7 See H.B. 3, Section 2.05, which would have added new Texas Tax Code section 171.0012(c).
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per person) and benefits paid, with the tax base then apportioned to Texas. The proponents take
the position that this is not an income tax, because the tax base is larger than net income as

computed for federal tax purposes. These assertions are erroneous.

The Bullock Amendment Applies to Partnership “Income”, Not “Net Income”,

The Bullock Amendment defines its scope to include:

A general law enacted by the legislature that imposes a tax on the net incomes of
natural persons, including a person’s share of partnership and unincorporated
association income.... (emphasis added)

This language makes clear that as applied to partnerships and unincorporated
associations, the Bullock Amendment covers taxes on income, not “net income”. This
terminology encompasses various definitions. In Humble Oil & Refining Co. v. Calvert, 478
S.W.2d 926 (Tex. 1972), the Court noted that “taxes on income” or “income taxes” describe a
generic class of taxes with variously described bases or measures of income:

A particular ‘income tax’ may, of course, define its base more narrowly and
selectively than the broadest definition of income. A particular income tax may
select different points in time at which the income will be recognized, such as the
time of sale, time of receipt, time of manufacture or production, et cetera. Whatever
these differences, however, the tax does not cease to be an income tax.

The greatest body of authority with respect to income taxes is to be found in the
statutes, regulations, cases and other authorities relating to the United States federal
income tax, Internal Revenue Code of 1954, Title 26, United States Code. For
purposes of the federal income tax, the Supreme Court of the United States has
rejected the effort to develop a single comprehensive definition of income,
stating that ‘no single, conclusive criterion has yet been found to determine in all
situations what is sufficient gain to support the imposition of an income tax.’
Commissioner of Internal Revenue v. Wilcox, 327 U.S. 404, 407, 66 S.Ct. 546, 549,

90 L.Ed. 752 (1946).

478 S.W.2d 929 (emphasis added).
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The absence of a single comprehensive definition of income for federal tax purposes is
made clear by a review of Internal Revenue Service Form 1065, U.S. Return of Partnership
Income, a copy of which is attached as Appendix C. Trade or business income and expenses are
listed on page 1, lines 2 through 21, with “Ordinary business income (loss)” listed at line 22.
The ordinary business income (loss) figure then is placed on Schedule K (page 3), line 1. This
figure in turn is reported on the individual partner’s personal federal income tax return.

Significantly, the ordinary business income (loss) figure does not represent all income
and expense items relating to the partnership. For example, net rental real estate income,
dividend and interest income, royalties and long-term and short-term capital gains and losses are
not a part of the ordinary business income (loss) figure. Rather, these items are listed separately
on Schedule K, lines 2 through 11, and then reported in separate sections of the partner’s
personal tax return. Similarly, various deductions, credits and related recaptures, etc. are
reported elsewhere on Schedule K and then reported in separate sections of the partner’s personal

income tax return.

There are additional complexities. For example, certain deductible expenses related to
the partnership may be incurred directly by the partner and reported directly on the partner’s
individual income tax return (without being listed on the partnership return). Examples include
debt incurred by the partner to purchase his partnership interest, professional association dues
and licensing fees directly paid by the partner and depreciation on furniture, computers, etc.
owned and used by the partner in connection with the partnership’s trade or business.

This federal tax reporting mechanism for partnerships demonstrates that there is no single
“income” or “net income” figure for partnerships. Rather, the ordinary business income (loss)

figure at page 1, line 22, is the product of certain, but not all, income and expense items of the
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partnership. Numerous other items are reflected separately on Schedule K and then reported on
specified schedules and lines of the individual partner’s personal income tax return. The absence
of a single “income” or “net income” figure relating to a partnership makes clear that the Bullock
Amendment did not intend a single definition of “income” or “net income”. This is because such
definition simply does not exist, and therefore a “single comprehensive definition” would be
unworkable.
Alternatively, the Bullock Amendment Applies to the Margin Tax, Even if its Scope is “Net
Income”.

Alternatively, the Bullock Amendment applies to the Margin Tax even if (i) the “net
income” definition is deemed applicable; and (ii) the measure of the Margin Tax is broader than
“net income”, however defined. This follows from the plain language of the Bullock

Amendment;

A general law enacted by the legislature that imposes a tax on the net incomes of
natural persons . .. ”

This language does not base the applicability of the Bullock Amendment on the
classification of the tax imposed. Rather, the criteria is the economic object of the tax — that is,
net income®. If the Margin Tax base exceeds “net income”, however defined, the net income
component must be carved out as immune from taxation, while the remaining base would be
taxable without regard to the Bullock Amendment. Therefore, in a hypothetical situation where

the partnership “net income” is defined to be $400,000 and the Margin Tax base is $500,000, the

¥ The language of the Bullock Amendment relying on the economic object of taxation must be distinguished from
statutory provisions containing a classification of the tax system. For example, Public Law 86-272, 15 US.C.A. §
381, prohibits states from imposing a net income tax on income derived in the state from interstate commerce if the
only business of the taxpayer in the state is the mere solicitation of sales and if any orders are filled by shipments
from outside the state. The operational statutory language provides: ‘“‘no State ... ... shall have the power to
impose a net income tax on the income derived within such State . .. . .. 15U.S.C.A. § 381 (a). (emphasis is
added). This language keys on the classification of the tax system, not the economic object of taxation. See Gillette
Company v. Michigan Department of Treasury, 497 N.W.2d 595 (Mich. Ct. of Appeals 1993).
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Bullock Amendment at the very least immunizes from taxation the $400,000 net income

component.

Conclusion

The plain language of the Bullock Amendment is susceptible to only one meaning: the
imposition of the Margin Tax on a partnership entity would be prohibited, unless approved by
the voters. This interpretation also is mandated by decisions of the United States and Texas
Supreme Courts and other states’ appellate courts. The Florida Legislature’s statutory
construction of that state’s constitutional provision regarding personal income taxation also
supports this construction of the Bullock Amendment. Finally, in 1997 — just four years after the
Bullock Amendment’s adoption ~ the Texas House and Senate understood that its coverage

included entity-level partnership taxation. The Bullock Amendment’s coverage is the same

today.
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Fulbright & Jaworski L.L.P.

Gardere Wynne Sewell LLP
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Jackson Walker L.L.P.

Jones Day

Meadows, Owens, Collier, Reed, Cousins & Blau, L.L.P.
Strasburger & Price, LLP

Thompson & Knight LLP

Vinson & Elkins L.L.P.

Weil, Gotshall & Manges L.L.P.
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APPENDIX B

Florida Statutes Annotated § 220.02:

It is the intent of the Legislature in enacting this code to impose a tax upon all corporations,
organizations, associations, and other artificial entities which derive from this state or from any
other jurisdiction permanent and inherent attributes not inherent in or available to natural
persons, such as perpetual life, transferable ownership represented by shares or certificates, and
limited liability for all owners. It is intended that any limited liability company that is classified
as a partnership for federal income tax purposes and formed under chapter 608 or qualified to do
business in this state as a foreign limited liability company not be subject to the tax imposed by
this code. It is the intent of the Legislature to subject such corporations and other entities to
taxation hereunder for the privilege of conducting business, deriving income, or existing within
this state. This code is not intended to tax, and shall not be construed so as to tax, any natural
person who engages in a trade, business, or profession in this state under his or her own or any
fictitious name, whether individually as a proprietorship or in partnership with others, or as a
member or manager of a limited liability company classified as a partnership for federal income
tax purposes; any estate of a decedent or incompetent; or any testamentary trust. However, a
corporation or other taxable entity which is or which becomes partners with one or more natural
persons shall not, merely by reason of being a partner, exclude from its net income subject to tax
its respective share of partnership net income. This statement of intent shall be given preeminent
consideration in any construction or interpretation of this code in order to avoid any conflict
between this code and the mandate in § 5, Article VII of the State Constitution that no income
tax be levied upon natural persons who are residents and citizens of this state.
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APPENDIX C

- 1 065 U.S. Return of Partnership Income OMB No, 1545-0099
Department of the Treasury For calendar yaar 2005, or tax year beginning .......... , 2005, ending ...._..... 120 . 2@0 5
Inteimal Revenue Service p See separate Instructions.
A Principal business activity Name of partnarship D Employer identificatlon number
ILI,RsSe the !
B Principal product or service | [abel. Number, strest, and room or suite no. If a P.Q. box, see the Instructions. E Date business starled
Other-
wise, .
C Buslness code number print City or town, state, and ZIP code F Total assets (see the
or type. instructions)
$ |
G Check applicable boxes: (1) [T initial return 2) O Final return (3) [ Name change (4) [ Address change 8) (] Amended return
H Check accounting methad: (1) [J Cash 2) O Accrual 3100 Other (SPECIfY) P oo
I Number of Schedules K-1. Atlach cne for each person who was a partner at any time during the tax year ®. .. ._......_......o.ciooemeanaaae.

Cautlon. includs only trade or business income and expenses on lines 1a through 22 below. See the instructions for more information.

1a Gross receipts or sales ia
b Less returns and allowances . ib ic
© 2 Cost of goods sold (Schedule A, line 8) . 2
E| 8 Gross profit. Subtract line 2 from line 1c. 3
8 4 Ordinary income (loss) from other partnerships, estaies and Irusts ran'ach srafamanu 4
£ | 5 Net farm profit (loss) (attach Schedule F (Form 1040)) . 5
6 Net gain (loss) from Form 4787, Part Il, line 17 (attach Form 4797) , 8
7 Other income (loss) (attach statement) . 1
8 Total income (loss). Combine lines3through7 ., . . . . . . . . . . . . . . 8
| 9 Salaries and wages (other than to partners) (less employment credits) 9
10 Guaranteed payments to parners . 10
E[11 Repairs and maintenance . 11
5(12 Bad debts . ,_12
13 Rent . ; 13
14 Taxes and Hcansss ; 14
|15 Interest , e e e e e 15
£ | 16a Depreciation (if rsquu‘ed ah'ach Fc-rm 4562) i s 16a
ﬁ b Less depreciation reported on Schedule A and elsewhere on return 16b 16c
|17 Depletion (Do not deduct oll and gas depletion.) 17
© |18 Retirement plans, etc. , 18
:§ 19 Employse benefit programs . 19
Q|20 Other deductions (attach statement) 20
21 Total deductions. Add the amounts shown In the far right column for lines 8 through 20 . | 21
22 Ordinary business income {loss). Subtract line 21 fromline8 . , . . . .. | 22
inad this ret {ncluding accom hedules and statements, and to the best of my knowledge
g:g et:e?:ﬁ[eg Ww eg.rtia?cioh;l‘ : :;13: Bgexgl?ram ct? r;e';gre:\ (otfhgrgthan gepanerr‘xya'lngasrﬁner gr limited llabllity company member) is based on all
Si gn Information of which preparer has any knowledge.
the RS discuss this nstum
Here MM:\y the praparer shown balow (see
’ instructionsy?  [J Yes [INo
} Signature of general partner or limited liabliity company member manager Date
Date Preparer’s SSN or PTIN
arer’ Check
Pald ; ::;rfatureg m{f.gmtruyed >
Preparer’s N>
Use Onl Firm’s name (or yours El H
Y | it sall-emplo ”"2:
addmss code Phone no. { )

For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. Cat. No, 113902 Form 1065 (2005)



Form 1065 (2005) Page 2

Cost of Goods Sold (see the instructions)
1 lnventory at beginning of year, .o 1
2 Purchases less cost of items withdrawn for personal use 2
3  Cost of labor 3
4  Additional section 263A costs (attach statement) 4
5  Other costs (attach statement,. 5
6 Total. Add llnes 1 through 5 . 6
7 Inventory at end of year 7
8 Cost of goods sold. Subtract line 7 from Ilne 6 Enter here and on page 1 |lne 2 B
9a Check all methods used for valuing closing inventory:
() O Cost as described in Regulations section 1.471-3
() [ Lower of cost or market as described in Regulations section 1.471-4
(iti) [ Other (specify method used and attach explanation) B ..........oooo et e e e e e aene
b Check this box If there was a writedown of “subnormal™ goods as described in Regulations section 1.471-2(c) . . . » [
¢ Check this box if the LIFO Inventory method was adopted this tax year for any goods (if checked, attach Form 970). . » [1
d Do the rules of section 263A (for property produced or acqulred for resale) apply to the partnership?. . . Cyes [J No
e Was there any change in determining quantities, cost, or valuations between opening and closing inventory? [JYes [J No

i “Yes,” attach explanation.

Sl CENERE]  Other Information
Yes No

1 What type of entity is filing this return? Check the applicable box:

a [ Domestic general partnership b (O Domestic limited partnership
¢ [J Domestic limited liabllity company d [J Domestic limited liability partnership
e [3 Foreign partnership 100 Other B oo

2 Are any partners in this partnership also partnerships? . A . R . F

3 During the partnership’s tax year, dld the partnership own any mterest in another partnership or in any forelgn
entity that was disregarded as an entity separate from its owner under Regulatlons sections 301.7701-2 and
301.7701-37 If yes, see instructions for required attachment . .

4 Did the partnership file Form 8893, Election of Partnership Level Tax Treatment or an e|ectlon statement under
section 6281(a)(1)(B)(||) for partnershlp -level tax treatment, that Is in effect for this tax year’? See Form 8893 for
more details ..

5 Does this partnership meet all three of the followmg reqU|rements7

a The partnership’s total receipts for the tax year were less than $250,000;

b The partnership's total assets at the end of the tax year were less than $600,000; and

¢ Schedules K-1 are filed with the returm and furnished to the partners on or before the due date (including
extensions) for the partnership return.
If “Yes,” the partnership is not required to complete Schedules L, M-1, and M-2; Item F on page 1 of Form 1065;
or item N on Schedule K-1, .

6 Does this partnership have any forelgn partners? If “Yes the padnershlp may have to flle Forms 8804 8805 and
8813. See the instructions . . S PR

7 Is this partnership a publicly traded partnershlp as defmed in sechon 469(k)(2)?

8 Has this partnership filed, or is it required to file, a retum under section 6111 to provide mformahon on any reportable
transaction?

9 At any time during calendar year 2005, did the partnership have an interest In or a signature or other authority
over a financial account in a foreign country (such as a bank account, securities account, or other financial account)?
See the instructions for exceptions and filing requirements for Form TD F 90-22.1. If “Yes," enter the name of the
FOTBIGN COUNIIY. B e e e e e et e e e e e e e a b naaas

10 During the tax year, did the partnership receive a distribution from, or was It the grantor of, or transferor to, a
foreign trust? If *Yes,” the partnership may have to file Form 3520. See the instructions . .

11 Was there a distribution of property or a transfer (for example, by sale or death} of a partnership interest dunng
the tax year? If “Yes,” you may elect to adjust the basis of the parfnershlp s assets under section 754 by attaching
the statement described under Elections Made By the Partnership in the instructions , . .

12  Enter the number of Forms 8865, Retum of U.S. Persons With Respect to Certain Foreign Partnershlps, attached to -
this retum TP

Designation of Tax Matters Partner (see the |nstructlons)
Enter below the general partner designated as the tax matters partner (TMP) for the tax year of this return:

Name of Identifying
designated TMP number of TMP
Address of

designated TMP

Form 1065 (2005)



Form 1065 {2005)

Page 3

Partners’ Distributive Share Items Total amount
Ordinary business income (loss) (page 1, ling 22) 1
2 Net rental real estate income (loss) (attach Form 8825) o 2
3a Other gross rental Income (loss) . . . . . . . . . . Ja
b Expenses from other rental activities (attach statement), . , ., |3b
¢ Other net rental income (loss). Sublract line 3b from line 3a 3¢
'g 4 Guaranteed payments . . , . . ., . . . 4
é 5 Interest income 5
o | 6 Dividends: a Ordinary dfwdends N I 6a
£ b Qualified dividends . . . . . . . . . . L6b] |
§ 7 Royalties . . . . 7
- 8 Net short-term Caplta1 gain (loss} (an‘ach Schedur‘e D {Form 1055)} 8
9a Net long-term capital gain (loss) (attach Schedufe D (Form 1065)) Sa
b Collectibles (28%) gainfloss) . . . . . . . . . . . . L9b
¢ Unrecaptured seclion 1250 gain (attach statement) . . . . . 9c
10 Net section 1231 gain (loss) (attach Form 4797) . NG 10
11 Other income (loss) (see instructions) Type ® . ...ooeeneeneeeeeeeeannn.. 11
2 12  Section 179 deduction (attach Form 4562). 12
% 13a Contributions . e 13a
3 b Investment interest expanse D E B E Biaie B G 8 oS s Naa ow ow piSB
B ¢ Section 59(e)(2) expenditures: (1) TYPE P eeererurnrneeniieiaaannaann. (2) Amount & [13¢(2)
o d Other deductions (see instructions) TYPO B .. ..o, 13d
& |14a Net eamings (loss) from self-employment . 14a
= E-E b Gross farming or fishing income . 14b
wuwi E| ¢ Gross nonfarm income . . B 14c
@ 15a Low-income housing credil (section 42()(5) . . 15a
g e § b Low-income housing credit (other) 15b
% 'g gl c Qualified rehabilitation expenditures (rental real estate} fatl‘ach Form 3468) 15¢
20 § d Other rental real estate credits (see iNStUCtions)  TYPE B «oveeeeeeeeseeeeeaeeeeeanns 15d
O @| e Other rental credits (see instructions) L) S 15e
f_Other credits and credit recaplure (see instructions) TYPePr ......cooieeiiaineannn... 15f
16a Name of country or LS. poSSEsSIOn P ... o uiiiivaiiiisisies o saaeasoan st ime st s si s esian
2 b Gross income from all sources RN 16b
;§ ¢ Gross income sourced at partner level , ., . ., . . , 16¢c
n Foreign gross income sourced at partnership level
£ d Passive B.__..... . e Listed calegaries (atiach statement) B ......._..... f General limitation P m
E Deductions a-‘focated and apportioned at partner level
[ g Interest expense b . . h Other. ., . . P L
2 Deductions allocated ano’ appomoned ar pannershrp leve! to fme:gn source income .
g | Passive ™. ____.......... | Listed calegories (sttach slatement) »..._......... Kk General limitation » [ 18k
w I Total foreign laxes (check one): p» Pald (] Accrued (] . . . . 16l
m Reduction in laxes available for credit (attach statement) . H
n_Other foreign tax information (attach statement) , . ., . . .
- E 17a Post-1986 depreciation adjustment . 17a
2k 8 b Adjusted gain orloss . . . . 17h
g § ¢ Depletion (other than oil and gas) 17¢
_EE d Qil, gas, and geothermal properties—gross income 17d
§£ e Oll, gas, and geothermal properties—deductions 17e
2= 1 Other AMT items (attach statement) 171
E |18a Tax-exempt Interest income 18a
ﬁ b Other tax-exempt income , 18b
E ¢ Nondeductible expenses 18¢
O |19a Distributions of cash and marketab[e securilles . 19a
.E b Distributions of other property 19b
€ [20a Investmentincome . . . . . . . .. e e e e e 20a
g b Investment expenses . T I R ..
¢ Other items and amounts (a!fach s:afemenr) PR T T ST ST SN T S ST S S _—

Form 1065 (2005)
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page 4

Analysis of Net Income (Loss)

1 Net income (loss). Combine Schedule K, lines 1 through 11. From the result, subtract the sum of

Schedule K, lines 12 through 13d, and 16!

1

2 Analysis by
partner type:

(i) Comporate

(i) Individual
{active)

(v) Exempt
organization

(ifl) Individual

(passive) (iv) Partnership

(vi) Nominee/Other

a General partners

b Limited partners

Note: Schedules L, M-1, and M-2 are not required if Question 5 of Schedule B is answered “Yes."

Balance Sheets per Books

Beginning of tax year

End of tax year

Assets

1 Cash . .
2a Trade notes and accounts recelvable
b Less allowance for bad debts .
Inventories . .
U.S. government obllgatlons .
Tax-exempt securities .
Other current assets (attach statement)
Mortgage and real estate loans
Other investments (attach statement)
9a Buildings and other depreciable assets.
b Less accumulated depreclation
10a Depletable assets . .
b Less accumulated deplstion .
11  Land (net of any amortization),
12a Intangible assets (amortizable only) .
b Less accumulated amortization
13 Other assets (attach statement)
14 Total assets. . .
Liabllitles and Capttal
15 Accounts payable,

L= I B - N A

16 Mortgages, notes, bonds payable in Iess than 1 year

17 Other current liabilities (attach statement) .

18 All nonrecourse loans .

19 Mortgages, notes, bonds payable in 1 year or more,
20 QOther liabllities (attach statement)

21 Partners’ capital accounts .

22 Total llabilities and capital .

(a) {b)

'
K3

Reconciliation of Income tLossl per Books With Income (Loss) per Fleturn

(d)

-h

Net income (loss) per books .

6 Income recorded on books this year not included

2 Incomeincluded on Schedule K, lines 1, 2, Sc
5, 6a, 7, 8, 9a, 10, and 11, not recorded on

on Schedule K, lines 1 through 11 (itemize):
a Tax-exempt Interest $ ..ooeneimmeienann..

books this year (itemize). ..................
3 Guaranteed payments (other than health
insurance) .

7 Deductions included on Schedule K, lines 1
through 13d, and 18l, not charged against

4 Expenses recorded on books thls year not
Included on Schedule K, lines 1 through
13d, and 16 (temize):

a Depreclation $ ... ... ...................
b Travel and entertainment $ _..........._.

book Incorne this year (itemize):
a Depreciation $ ...

8 Addlines6and7 .

5 Addlines 1 through 4

9 Income (loss) (Analysis of Net Inoome (Loss]
line 1). Subtract line 8 from line § ..

Analysis of Partners Capital Accounts

1 Balancs at beginning of year .

6 Distributions: a Cash

2 Capltal contributed: a Cash

b Property .

b Property .

T Other decroases (itemize): ... .coooeiiieeaa.

3 Net income (loss) per books .

4 Qther increases (itemize): ................

8 Add lines Band 7 .

8§ Add lines 1 through 4

9 _Balancs at end of year. Subtract line 8 lrorn Ime 5

Form 1065 (2005)



Schedule K-1
(Form 1065)

Department of the Treasury
Intamal Revenue Service

2005

For calendar year 2008, or tax

year beginning , 2005

651105

OMB No. 1545-0099

= §e

1 |Ordinary business income (loss)

ending - 20—

Partner's Share of Income, Deductions,
Credits, etc.

> See back of form and separale instructlions.

2 |Net rental real estate income (loss |

3 [ Other net rental income (loss) 16 |' Farelgn transactions

4 |Guaranised paymenis

B Partnarship’s name, address, clty, state, and ZIP code

5 |Interest income

Ba |Ordinary dividends

66 | Qualified dividends

€ IRS Cenler where partnershlip filed return

7 |Royalties

D D Check if this Is a publicly traded partnership (PTP}
E Tax shelter registration number, if any

F Check [f Form 8271 Is attached

i Part N 117
Q@ Partner’s kientlfying number

8 | Net short-term capital gain {loss)

9a | Net long-term capital gain (loss) | 47 | Aftemative minimum tax (AMT) items

-

b | Colleclibles (28%) gain (loss)

8¢ |Unrecaptured section 1250 gain

H Partner's name, address, city, state. and ZIP code

Tax-exempt income and

10 | Net section 1231 gain (loss) 18
nondeductible expenses

D Umited parlner or other LLC
meimber

t D General partner or LLC
member-manager

J D Domestic partner D Foreign partner
What typs of entlty Is this partner?
L Partner's share of profit, loss, and capital:
Beginning Ending
Profit % %

11 | Other Income (loss)

19 | Distributions

12 | Section 179 deduction

13 | Other deductions

20 | Other information

3

Loss %
Capltal % %

M Partner's share of liabilities al year end:
Monrecourse . . , . . . .§

14 | Sell-employment samings (loss)

Qualified nonrecourse financing . . §

*See atlached statement for additional Information.

Recourse

N Partner's capial account analysis:
Beginning capital account ,
Capital contributed during the year
Current year increase (decrease)
Withdrawals & distributions
Ending capital accoumt  , .,

Mﬂﬂ“'ﬁ.

D Tax basls I:] GAAP D Section 704(b) book
Other (explain)

For IRS Use Only

For Privacy Act and Paperwork Reduction Act Notice, see Instructions for Form 1065.

Cat. No. 11394R Schedule K-1 (Form 1065) 2005



Schedule K-1 (Form 1065) 2005 Page 2

This fist Identifles the codes used on Schedule K-1 for all partners and provides summarized reporting Information for partners who file
Form 1040, For detailed reporting and filing information, see the separate Partner’s Instructions for Schedule K-1 and the Instructions
for your income tax return.

1. Ordinary busliness income {loss). You must first determine whether 1he
income (loss) is passive or nonpassive. Then enter on your retum as

Enler on
Form 5884, line 3

Code
J  Work opportunity credit

follows: K Waeltare-to-work credit Form 8861, line 3
Enter on L Disabled access credit Form 8826, line 7

Passive loss e th 's | i M Empowermeni zone and renewal )
SO T LI comimunity employment credit Form 8844, line 3

Passlve Income Schedule E, line 28, column (g)

Nonpassive loss Scheduls E, line 28, column (h) N acéﬁsgt‘ie'gr increasing research Form 6765, line 42

Nonpassive income Schedule E, llne' 28, colurpn 0] O New markels credit Form 8874 line 2
2. Net rental real estate Income {loss)  See the Partner's Instructions P Credil for employer social security
3. Other net rental income (loss) and Medicare taxes Form 8846, line 5

Net income Schedule £, line 28, column (g) Q Backup withholding Form 1040, line 64

Nat loss See the Partner's Instructions R Recapture of low-Income housing
4. Guaranteed payments Schedule E, fine 28, cofumn () credl {section 42()(5)) _ Fom 8611, line 8

8 Recapture of low-income housing )
5. Interest income Form 1040, line Ba credit (other) Form 8611, line 8
6a, Ordinary dividends Form 1040, line 9a T Recapture of investment credit See Form 4255
6b. Qualified dividends Form 1040, line 9b U Other credits See the Partner's Instructions
7. Royaltles Schedule E, line 4 V Recaptwre of other crediis See the Partnet’s Instructions
8. Net short-term capital gain (loss)  Schedule D, line 5, column {f) 16. Forelgn transactions
9a. Net long-term capital galn (loss)  Scheduls D, llne 12, column {1} A Sés"!'és%' country or U.S. Form 1116, Part |
0, "
8b. Cotiectibles (20%) galn floss) fs%{,’eg:t; g?rl:;m:;‘se)et‘ fine 4 B Gross Income from all sources Form 1116, Part |
. C Gross income sourced at partner

9¢. Unrecaptured section 1250 gain See the Partner's Instructlons level Form 1118, Part |

10. Net sectlon 1231 gain (loss) See the Partner's Instructions Forsign gross income sourced at partnership level

11. Other Income (loss) D Passive Form 1116, Part |
Code E Lisled calegorles Form 1116, Part |
A Other portfolio Income (loss) See the Partrer's Instructions F General limitation ) Form 1116, Part |
B Involuntary conversions See the Pariner's Instructions Deductions allocated and apportioned at partner level
C Ses. 1256 contracts & straddles Form 6781, line 1 G Interest expense Form 1116, Part |
D Mining exploration costs recapture  See Pub, 535 H Other Form 1116, Part |
E Cancellation of debt Form 1040, fine 21 or Form 982 Deductions allocated and apportionad at partnership level
F Other Incoma (loss) See the Partner's Instructions to foreign source income

12, Section 178 deduction See the Partner's Insiructions | Passive Form 1116, Part |

13. Other deductions J Listed categories Form 1116, Part |
A Cash contributions (50%) K General limitation Form 1116, Part |
g 1Eiaush contributions (30%) Other information

oncash contributions (50%5) . L Total foreign taxes paid Form 1116, Part

D Noncash contributions (30%) Ise‘:rfjhc? Parmer's M Total forelgn taxes accrued Form 1116, Part Il
E Capital gain property to a 50% fSAcuons N Reduction in taxes available for

arganization (30%)
F Capital galn property (20%)

G Cash contributions (100%)

H Investmen Interest expense
1 Deductions—royalty Income
J Section 59(8)(2) expenditures

Form 4952, line 1
Schedule E, line 18
See Partner’s Instructions

credit
O Forsign trading gross recelpts
P Exiraterritorial income exclusion

Form 1116, line 12
Form 8873
Form 8873

Q Ofther foreign transactions Ses the Partner's Instructions

. Alternative minimum tax (AMT) ltems

A Post-1986 depreciation adjustment

L Doduclione—ponials (e Schedula A Ina 27 B Adjusted gain or loss Soe the Pariners
M Armounts paid for medical Insurance Schedule A, §ine 1 or Form 1040, g gﬁpleth: (olh;rwlhan oit & 9‘?5] {tn;(r'uclions endf
' , gas, & geothemmal—gross income nstructions for
i E O, gas, & geothermal—deductions | Form 6251

See the Partner’s Instructions
Form 2441, line 12
See the Partner’s Instructions 18.

Sea Form 8582 Instructlons
See the Partner's Instructions

N Educational assistance benefits

O Dependent care benefits

P Preproductive period expenses

Q Commerclal revitalization dediuction
from rental real estate acllvitles

R Penslons and iRAs

F Othar AMT ftems

Tax-exempt ncome and nondeductible expenses

A Tax-exempt Interest Income Form 1040, ine 8b

B Other tax-exempt income See the Partner’s Instructions
€ Nondeductible expenses See the Partner's Instructions

$ Reforestation expense deduction See the Partner's Instructions 19, Distributions
T Domestic productlon activities ) A Cash and marketable securities See the Partner's Instructions
Information ) . Sea Form 8303 Instructions B Other property See the Partner's Instructions
U Qualified production activities income  Form 8303, line 7
20, Other Informatlon

Form 8903, line 13

V Employer's W-2 wages i i
f N Investment income Form 4952, line 4a

W Other deductions See the Partrer's Instruclions Investment expenses Form 4952, line 5
14. Self-employment eamnings (loss) Fuel tax credh Informatlon Form 4136
Note. If yau have a section 179 deduction or any pariner-level deduclions, see L ook-back interest—completed
the Partner's Instructions before completing Schedule SE. long-term contracts Form 8697

A Net eamnings (loss) from Look-back interest—Income forecast

self-employment Schedule SE, Section A or B method Form 8866

See the Partner's Instructions

B Gross farming or fishing income
See the Partner's Instructions

C Gross non-farm income
15, Credits & credit recapture
A Low-income housing credit

Dispositions of y with \
section 179 demds

Recapture of section 179 deduction
Speclal bask adjustments

Section 453()3) Information

FRX&TI0o M m OO

(section 42()5)) Form 8586, fine 4 |

B Low-income housing credit (other)  Form 8586, line 4 Section 453A(c} Information

C Qualified rehabfiitation expenditures Section 1260(p) Information See the Partner's
{rental real estate) Form 3468, line 1 Interest aocable to production Instructi

D Qualified rehabilltation expendiures expenditures ructions
(other than rental real estate) Form 3468, fine 1 M CCF nonqualified whhdrawals

N Information needed to figure
depletion—oll and gas

0 Amortization of reforestation costs

P Urvelated businass taxable income

Q Other Informatlon [

See the Partner's Instructions
See the Partner's Instructions
See the Partner’s Instructions
Form 1040, line 70; check box a
See the Partner's Instructions

E Basls of energy property

F Other rental real estate crediis

G Other rental credits

H Undisiributed capftal gains credit
| Credit for aicohol used as fuet




